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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MICHAEL L. ELLIG,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed November 30, 2017. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas’ Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The stipulations set forth above are
hereby accepted as fact.



MARS - G702104 2

3. The claimant has proven by a
preponderance of the evidence that the
requested medical treatment is
reasonable and necessary for the
treatment of both her right and left
knees.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the November

30, 2017, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                                                        
                    SCOTTY DALE DOUTHIT, Chairman

  
                                                        
                    PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion.  My carefully conducted de novo review of this

claim in its entirety reveals that the claimant has

failed to prove that additional medical treatment for

her bilateral knee injuries is reasonably necessary.  

          This is a medical only claim.  Therefore, the

sole issue is whether the claimant is entitled to

additional medical treatment for her compensable

bilateral knee injuries of September 8, 2016.  I find

that she is not.

          Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. §11-9-508(a)(Supp.

2009).  However, injured employees have the burden of

proving by a preponderance of the evidence that the
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medical treatment is reasonably necessary for the

treatment of the compensable injury.  Owens Plating Co.

v. Graham, 102 Ark. App. 299, 284 S.W.3d 537 (2008). 

What constitutes reasonable and necessary treatment is a

question of fact for the Commission. Id.; Anaya v.

Newberry’s 3N Mill, 102 Ark. App. 119, 282 S.W.3d 269

(2008).  When assessing whether medical treatment is

reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and

the condition it is sought to remedy.  Deborah Jones v.

Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553). 

Also, the respondent is only responsible for medical

services which are causally related to the compensable

injury.

          We have held that an employer takes an

employee as it finds him, and that employment

circumstances that aggravate pre-existing conditions are

compensable.  Leach v. Cooper Tire and Rubber Co., 2011

Ark. App. 571.  In Pulaski County Special School

District v. Tenner, 2013 Ark. App. 569, we stated that a

pre-existing medical condition does not defeat a claim

if the compensable injury aggravated, accelerated, or

combined with the pre-existing condition to produce the

disability for which workers' compensation benefits are

http://doclink.htp?alias=ARCASE&cite=2011+Ark.+App.+571
http://doclink.htp?alias=ARCASE&cite=2011+Ark.+App.+571
http://doclink.htp?alias=ARCASE&cite=2013+Ark.+App.+569
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sought.  The claimant has the burden of proving the

compensability of his claim by a preponderance of the

evidence.  Williams v. Baldor Elec. Co., 2014 Ark. App.

62. 

          The record establishes that the claimant had

pre-existing degenerative joint disease in her knees and

a prior right-knee injury that required surgery. 

Although the claimant testified that she was

asymptomatic at the time of her September 8, 2016,

injury, the medical records contradict this testimony. 

For example, on September 13, 2016, the claimant

reported to Dr. Clark that she had a right-knee medial

meniscectomy approximately ten (10) to twelve (12) years

prior to her September 2016 injury, and that she

continued to have pain thereafter.  Further, the

claimant’s hearing testimony concerning the mechanics of

her injury differed from the account she gave to Dr.

Clark.  To illustrate, whereas the claimant testified

that three (3) boxes fell on top of her, knocked her to

the floor, and caused her legs to twist underneath her,

she told Dr. Clark that she twisted her knees while

holding a box overhead which caused pain to develop in

both knees.  Unlike her testimony, the claimant denied

to Dr. Clark having sustained any “direct trauma” to her

knees.

http://doclink.htp?alias=ARCASE&cite=2014+Ark.+App.+62
http://doclink.htp?alias=ARCASE&cite=2014+Ark.+App.+62
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          Regardless as to how the claimant actually

injured her knees on September 8, 2016, the medical

reports of record establish that her injuries were

nothing more than strains.  This conclusion is supported

by physical examinations of the claimant’s knees,

diagnostic studies, and operative reports demonstrating

no acute injuries.  Rather, the record supports the

conclusion that the claimant’s persisting knee problems

are the result of pre-existing osteoarthritis.  Board

Certified Orthopedic Surgeon, Dr. Frentz, came to this

conclusion after reviewing the claimant’s medical

records in about February of 2017.  

          Further, the claimant’s treating physician,

Dr. Clark, originally opined that the claimant’s injury

“may” have contributed to her bilateral meniscal tears

and post-injury osteoarthritis.  In answer to questions

posed to him beginning in September of 2016 through

February of 2017, via correspondence from Old Glory

Insurance, however, Dr. Clark opined that 1) the

claimant’s right-knee, unilateral post-traumatic

osteoarthritis was unrelated to her injury; 2) the

claimant’s right-knee degenerative joint disease was

unrelated to her work injury; 3) the claimant’s torn

right-knee medial meniscus was possibly related to her

work injury; 4) the claimant’s right-knee ACL strain
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with possible small loose bodies was not injury-related,

and; the claimant’s right-knee tibial plateau with

severe cartilaginous loss and the Baker cyst earlier

identified by x-ray were not injury-related. 

          Likewise, Dr. Clark opined that the claimant’s

left-knee meniscal tear “may” have been worsened by her

workplace injury and that her left-knee popliteal cyst

was entirely unrelated.

          Questions concerning the credibility of

witnesses and the weight to be given to their testimony

are within the exclusive province of the Commission.

Powers v. City of Fayetteville, 97 Ark. App 251, 248

S.W.3d 516 (2007). When there are contradictions in the

evidence, it is within the Commission’s province to

reconcile conflicting evidence and to determine the true

facts. Cedar Chem. Co. v. Knight, 99 Ark. App. 162, 258

S.W.3d 394 (2007).

          The Commission has the duty of weighing the

medical evidence as it does any other evidence, and the

resolution of any conflicting medical evidence is a

question of fact for the Commission to resolve. Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001); CDI Contractors McHale, 41 Ark. App. 57, 848

S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark. App.

218, 780 S.W.2d 34 (1989).
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          The claimant had pre-existing, degenerative

knee problems for which she had received prior medical

treatment, to include surgery on her right knee.  The

claimant gave conflicting stories of her September 8,

2016, injury, making her history of events unreliable. 

Two (2) physicians opined that the claimant’s bilateral

knee conditions were primarily degenerative in etiology,

with only Dr. Clark opining that the claimant’s right-

knee medial meniscus tear “may” have been related to her

work injury, and that her left-knee meniscal tear “may”

have been worsened due to her injury.  

          Dr. Frentz, on-the-other-hand, stated without

equivocation that the mechanism of the claimant’s

reported injury did not “correlate with potential

internal derangement” in her knees, including meniscal

tears, and that, at most, only knee strains could have

directly resulted from the claimant’s reported injury.   

          Further, Dr. Frentz opined that the claimant’s

MRI findings “most consistently” represented pre-

existing, degenerative findings; the claimant’s pre-

existing conditions were not aggravated, accelerated, or

exacerbated by her work-place injury, and; even if the

claimant’s injury had exacerbated the claimant’s

underlying osteoarthritis of the knees, any such

exacerbation would be limited to an acute time frame and
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would resolve within three (3) months along with the

knee strains.  According to Dr. Frentz, any further

treatment for the claimant’s right knee would “fall

beyond the acute period of exacerbation expected for the

right knee strain and would not be compensable, as

continuation of right knee symptoms beyond three month’s

post injury is consistent with underlying

osteoarthritis.”

          Dr. Frentz is a Board Certified Orthopedic

Surgeon whereas Dr. Clark is not.  Further, Dr. Frentz

was unwavering in his opinion concerning causation of

the claimant’s current pathology, whereas Dr. Clark

expressed some doubt.  Therefore, I assign more weight

to the opinion of Dr. Frentz than to that of Dr. Clark. 

In so doing, I find that the claimant’s current knee

problems are unrelated to the claimant’s September 8,

2016, work-place injury.  Rather, I find that the

claimant suffered a temporary exacerbation of underlying

pre-existing degenerative disease due to bilateral knee

strains she suffered on September 8, 2016, as a result

of a work-related injury.  I find that this conclusion

is supported by Dr. Frentz’s opinion that the claimant’s

temporary exacerbation should/would heal within three

(3) months post-injury, which was verified by Dr.

Clark’s release of the claimant some four (4) months
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post-injury, combined with the claimant’s successful

return to work thereafter.

          Further, the claimant claimed that she was

asymptomatic prior to her September 8, 2016, injury. 

Such a claim is inconsistent with her report to Dr.

Clark that she had been experiencing ongoing pain

following her first knee surgery in 2009.  Even if the

claimant had been completely pain free prior to her

September 2016, injury, this is but one of many factors

considered when determining the reasonable necessity of

medical treatment.  

          The facts in this claim fail to support a

finding that additional medical treatment is reasonable

and necessary for the treatment of the claimant’s

bilateral knee injuries.  Accordingly, I must dissent

from the majority opinion.

                  

                                                        
                        CHRISTOPHER L. PALMER, Commissioner


