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Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE E. DIANE
GRAHAM, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed AUGUST 9, 2017.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the prehearing conference conducted on
August 12, 2009, and contained in a pre-
hearing order filed August 13, 2009, are
hereby accepted as fact.

2. The claimant has failed to prove by a
preponderance of the evidence that she
suffered a compensable injury to her back
while employed by the respondent.

3. The claimant is not entitled to medical
treatment in this matter.
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We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant has failed to meet her burden of proving by

a preponderance of the evidence that she suffered a

compensable left shoulder injury in the form of a

compensable consequence of her February 28, 2011 right

shoulder injury due to overuse; that the claimant has

failed to meet her burden of proving by a preponderance

of the evidence that she suffered a compensable injury

to her left shoulder on July 21, 2015; and that the

claimant failed to prove by a preponderance of the

evidence that she is entitled to additional medical

treatment for her compensable right shoulder injury.

Factual and Medical Background

The claimant is 59 years old and works for the

respondent-employer on a production line separating

chicken breasts.  The claimant’s position required her

to remove “bad breasts” from the line and place them in

a bowl.  The claimant sustained an admittedly

compensable injury to her right hand and shoulder on

February 28, 2011 while working on the production line. 

The claimant explained that after placing a chicken
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breast in the bowl she was in the process of returning

her hand to the line when the production belt grabbed

her hand.  The claimant was unable to move her hand and

it was trapped in the machine for approximately 15

minutes.

After her compensable injury, the claimant had

multiple surgeries.  The claimant’s first surgery was

performed on her right hand by Dr. Terry Sites on March

11, 2011.  Specifically, Dr. Sites performed an ulnar

collateral ligament repair on the claimant’s right index

finger at the MP joint and a middle finger ligament

fracture repair.  Following her first surgery, the

claimant was given a restriction of left-handed duty

only at work and placed on light duty.

The claimant requested a change of physician

to Dr. James Kelly in June of 2011.  On October 7, 2011,

Dr. Kelly performed a carpal tunnel release on the

claimant’s index and middle fingers.  A third surgery,

capsulotomy and tenolysis second MCP joint surgery, was

performed on February 22, 2012.

The claimant underwent a Functional Capacity

Evaluation (hereinafter, “FCE”) on May 3, 2012.  The

evaluator recommended that the claimant work at the
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light level, which indicates that she can lift 20 pounds

on an occasional basis and 10 pounds on a frequent

basis.

The claimant continued to experience pain in

her right hand and shoulder.  On January 31, 2013, a

fourth surgery on the claimant’s right hand was

performed.  Dr. Kelly performed a MCP arthroplasty with

a pyrocarbon implant.  On May 23, 2013, Dr. Kelly

performed a right MCP and PIP capsulotomy and an

extensor tenolysis of the right index finger.  Following

this procedure, the claimant was released to alternative

duty work with a limitation of “no use of right arm

indicated”.

On July 18, 2013 the claimant underwent a

triple phase bone scan.  The result of the scan showed

no evidence of reflux sympathetic dystrophy.  When the

claimant returned to Dr. Kelly on August 5, 2013, he

reviewed the bone scan and noted the following:

... The bone scan does not show any
dystrophy, so I cannot relate any of
the chronic pain she is having to
reflex sympathetic dystrophy to the
hand.  As far as the hand pain, the
pain that she is having is either
going to be chronic and related to
hand injury itself.  She thinks that
it is in her shoulder and may
warrant having the shoulder
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evaluated and I would recommend
doing so.  In the meantime I am
going to refer her back to complete
an MMI and a functional capacity
evaluation as obviously she will
need to be on some restrictions
permanently and I will want the
functional capacity eval to evaluate
what she can do safely with her
hand.  The MMI of course will be
done to determine amount of
disability to the hand for
compensation.  I do think as far as
her shoulder goes, this warrants
being looked at as I cannot relate
any of this chronic pain she is
having, that is radiating from her
shoulder into the hand, to the hand
any longer.

On August 9, 2013, Dr. Kelly reviewed the

results of the MMI rating.  The record from this visit

reflected the following:

The patient underwent MMI rating on
08/08/13 for her crush injury right
hand.  She was evaluated based on
4th edition AMA guidelines.  Based
on these guidelines she had a 21%
deficit to the index finger due to
passive range of motion loss of the
DIP, 30% deficit due to PIP loss of
range of motion, combined to a 51%
deficit to the index finger.  There
also was a 50% loss due to sensation
and when combined this makes a 76%
deficit to the index finger.  This
equates to a 15% deficit to the hand
or a 14% deficit to the upper
extremity.  I feel this is an
accurate assessment of the level and
degree of her injury and made part
of her permanent record and she will
be seen on a p.r.n. basis.
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In August of 2013, Dr. Kelly referred the

claimant to Dr. Brian Ogg.   The claimant first saw Dr.

Ogg on August 16, 2013.  Dr. Ogg’s impression noted that

the claimant’s symptoms were most consistent to

capsulitis of the shoulder.  X-rays of the claimant’s

right shoulder were taken during this visit.  The x-rays

showed no evidence of rotator cuff tear or significant

degenerative changes.  Also, Dr. Ogg ordered an MRI of

the claimant’s right shoulder to determine if any kind

of rotator cuff pathology was present.

An MRI of the claimant’s right shoulder on

August 27, 2013 revealed the following:

IMPRESSION:
1) There is increased signal

in the anterior most
fibers of the
supraspinatus which could
represent a partial
thickness articular
surface tear.  Tendinotic
changes are seen
throughout the
supraspinatus.

2) Fluid is seen surrounding
the long head biceps
tendon in the bicipital
groove which could
indicate tenosynovitis.

3) SLAP tear of the labrum.
4) Mild to moderate

degenerative change of the
acromioclavicular joint
with inferior osteophyte.
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The claimant returned to see Dr. Ogg on

September 5, 2013.  Dr. Ogg’s noted impressions were:

I suspect at minimum she has severe
rotator cuff tendonitis with long
and chronic history and some degree
of adhesive capsulitis as well. 
This MRI exhibits also findings
consistent with a labral tear. 
Unfortunately, I cannot corroborate
this as I don’t have the actual MRI
images and there is a certain
frequency of false/positives in
subjective interpretation of the MRI
that I would like to confirm by
visualizing these images myself
before recommending surgery for this
patient. ...

Dr. Ogg recommended starting the claimant’s

treatment with a cortisone injection, which he provided

during that visit.  Dr. Ogg also prescribed physical

therapy.

Regarding whether the claimant’s shoulder

complaints were related to her work injury, Dr. Ogg

opined:

I can only conclude that she did
have overriding and more severe
injuries involving the hand and that
treatment and procedures for that
are probably more critical in
evaluating and treating during her
recuperation and I think that now
those problems are more or less
resolved and they are stable and I
think that the shoulder complaints
have come to forefront now and I
think a SLAP tear lesion certainly
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suggests a traumatic etiology as
well as rotator cuff sprain which
can lead to either a frozen shoulder
or chronic rotator cuff tendonitis
and it is not much of a stretch to
understand it that way at all.

On March 5, 2014, the claimant underwent right

shoulder “[m]anipulation of the right shoulder under

anesthesia, arthroscopy of the glenohumeral joint, and

glenoid labral debridement, and synovectomy, subacromial

decompression, and subacromial bursectomy ...”.  The

postoperative diagnosis was that “[t]he patient did have

some degree of adhesive capsulitis ... .  She had

subacromial bursitis and impingement, and she also had

glenoid labral degeneration and glenohumeral synovitis.

...”

Dr. Ogg released the claimant to return to

work on March 6, 2014 with the restriction of one-hand

duty; no use of right hand.  On April 24, 2014, Dr. Ogg

determined that the claimant had reached maximal medical

improvement.  Dr. Ogg indicated that she had no

restrictions with regard to her shoulder.  

On May 12, 2014 Dr. Ogg assessed an impairment

rating of 7% upper extremity which converts to a whole

person impairment of 4% based on the right shoulder

injury.
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The claimant continued to have right shoulder

pain and sought treatment on her own from Dr.

Christopher Arnold.  The claimant initially saw Dr.

Arnold on October 30, 2014 for complaints of right

shoulder pain.  After examining the claimant, Dr. Arnold

ordered an arthrogram MRI.  However, the claimant did

not have the MRI because she could not afford to pay for

it.

The claimant testified that on July 21, 2015,

she suffered a second injury to her left shoulder when a

co-worker, Maria Gonzalez, elbowed her and pushed her

into a metal bar.  The claimant explained that Gonzalez,

who was not her supervisor, told the claimant to go to

the cooker area.  The claimant refused to leave because

a supervisor had not moved her to a different station. 

Because the claimant would not leave, Gonzalez elbowed

her and pushed her against a metal railing.  The

claimant stated that this incident caused the pain in

her left shoulder to become worse.

The respondent called six witnesses, who were

current employees of the respondent, who testified that

they did not see Gonzalez push the claimant.  However,

the claimant presented documentary evidence of an injury



Mancia- G101874, G505889 11

in the form of pictures which show bruising on her left

shoulder.  Also, the claimant completed an incident

report regarding the matter.

When the claimant next saw Dr. Arnold on July

26, 2016 she complained of bilateral shoulder pain.  Dr.

Arnold ordered an MRI of the claimant’s left shoulder

which was taken on August 2, 2016.  The Impressions from

the MRI were as follows:

1. Marked tendinosis of the intra-
articular long head biceps tendon
with questionable intra-articular
split tearing. The extra-articular
long head biceps tendon is normal.
2. Moderate tendinosis of the distal
supraspinatus and infraspinatus.
3. Tendinosis of the mid and distal
subscapularis.
4. Moderate DJD of the acromial
clavicular joint. Mild DJD of the
glenohumeral joint.

The claimant had a right shoulder MRI on the

same day with the following findings:

IMPRESSION:
1. Mild tendinosis of the distal
supraspinatus, distal infraspinatus,
and distal subscapularis. Tendinosis
of the intra-articular long head
biceps tendon. No evidence of cuff
tear.
2. Moderate DJD of the
acromioclavicular joint. Mild DJD of
the glenohumeral joint.
3. Trace subacromial bursal fluid.
4. Mild subcutaneous edema and
swelling along the cranial aspect of
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the right shoulder.

During the claimant’s August 4, 2016 visit

with Dr. Arnold, he discussed treatment options with the

claimant.  Dr. Arnold planned to perform an

acrominoplasty and rotator cuff repair.  However, these

procedures have not been performed.

Opinion

Additional Medical Treatment - Right Shoulder

An employer shall promptly provide for an

injured employee such medical treatment as may be

reasonably necessary in connection with the injury

received by the employee.  Ark. Code Ann. §11-9-508(a). 

The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v.

Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543

(1999).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. 

Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676

S.W.2d 750 (1984).

The claimant seeks additional medical

treatment in the form of surgical intervention as

recommended by Dr. Arnold.  As noted above, Dr. Arnold

recommended that the claimant undergo an acrominoplasty
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and rotator cuff repair.  The preponderance of the

evidence shows that the claimant is entitled to

additional medical treatment.  

The claimant has consistently maintained that

her right shoulder was not getting better.  The claimant

was treated with conservative methods such as physical

therapy and injections, as well as surgical

intervention.  However, none of these methods have

provided the claimant relief.  Despite the claimant’s

continuing problems with her right shoulder, Dr. Ogg

determined that the claimant had reached maximum medical

improvement and released her from his care.  When the

claimant could not get help from Dr. Ogg, she sought

treatment on her own from Dr. Arnold. 

I note that prior to her work-related injury,

the claimant did not have problems with her right

shoulder.  I also note that the claimant did not injure

her right shoulder after the initial accident. 

According to the claimant’s testimony, which is

corroborated by the medical records, her shoulder has

not improved since her work injury.

Dr. Arnold, an orthopedic surgeon, examined

the claimant, ordered a new MRI on August 2, 2016, and
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determined that surgery was the appropriate next step. 

Clearly, he believes the treatment he recommended was

reasonable and necessary. 

Based on the totality of the circumstances in

this case (the claimant’s continuing complaints, the

fact that the claimant had no pre-existing problems with

her right shoulder and has not re-injured her shoulder,

and Dr. Arnold’s recent examination of the claimant), I

find Dr. Arnold’s opinion that surgery is appropriate to

be credible.  Thus, I find that the recommended right

shoulder surgery is reasonably necessary and causally

connected to the claimant’s compensable injury.

For the foregoing reasons, I find that the

claimant proved by a preponderance of the evidence that

she is entitled to additional medical treatment as

recommended by Dr. Arnold.

Compensability of Left Shoulder Injury - Compensable

Consequence

If an injury is compensable, every natural

consequence of that injury is also compensable.  Air

Compressor Equipment Co. v. Sword, 69 Ark. App. 162, 11

S.W.3d 1 (2000); Hubley v. Best Western Governor’s Inn,

52 Ark. App. 226, 916 S.W.2d 143 (1996).  The test is
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whether a causal connection exists between the two

episodes.  Sword, supra.; Jeter v. McGinty Mech., 62

Ark. App. 53, 968 S.W.2d 645 (1998).  

Although the claimant was placed on light duty

in the guard shack after each of her surgeries, she was

placed back on the production line for a period of

approximately three weeks in 2012.  During that time of

light duty and the three weeks working on the production

line, the claimant performed her duties with her left

hand.  The claimant testified that she also performed

her activities of daily living with her left hand. 

Because of the claimant’s right side injury, she

primarily depended on her left side both at work and

away from work for years.  

The claimant had not had problems with her

left shoulder prior to her right sided injury at work. 

Also, the claimant complained to her physicians about

her left arm pain.  There is a report as early as

November 13, 2012 when the claimant saw Dr. Kendrick and

complained of left wrist, hand pain and posterior neck

pain that went into the left shoulder.  Despite her

complaints about her left shoulder, it appears that Dr.

Kelly was more concerned about the claimant’s right hand
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during his treatment of the claimant. 

There are objective findings of a left

shoulder injury that support that it is a compensable

consequence of the compensable right shoulder injury. 

The objective findings are found in the August 2, 2016

MRI report which indicates:

1. Marked tendinosis of the intra-
articular long head biceps tendon
with questionable intra-articular
split tearing. The extra-articular
long head biceps tendon is normal.
2. Moderate tendinosis of the distal
supraspinatus and infraspinatus.
3. Tendinosis of the mid and distal
subscapularis.
4. Moderate DJD of the acromial
clavicular joint. Mild DJD of the
glenohumeral joint.

Dr. Arnold evaluated the claimant on October

30, 2014 and noted that she had an injury in 2011 that

put force on both of her shoulders when she was pulled

into the machine.  The notes also indicate that the

claimant was having tingling and weakness in the left

arm as well as in the compensable right shoulder.  The

claimant did not return to see Dr. Arnold until July 26,

2016 because she did not have the funds to continue to

see him on her own.  Additionally, the claimant was

undergoing numerous surgeries on her right hand and

shoulder which were given priority over the issues with
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her left shoulder.  When the claimant returned to Dr.

Arnold, she complained of bilateral shoulder pain.  Dr.

Arnold noted the onset of the pain as “5 years ago”.  

The facts of the present case can be compared

to those found in Ryburn Motor Co. v. Atkins, 2014 Ark.

App. 114, 2014 Ark. App. LEXIS 151, 2014 WL 580123 (Ark.

Ct. App. 2014).  In Ryburn the claimant suffered

compensable injuries to his left knee, left hip and left

arm. In affirming the Commission’s decision, the Court

of Appeals held:

The Commission found that Atkins’s
right-hip injury was a compensable
consequence of his left-knee injury
resulting from his work accident. 
When the primary injury is shown to
have arisen out of and in the course
of employment, every natural
consequence that flows from the
injury likewise arises out of the
employment, unless it is the result
of an independent intervening cause.
Homes v. Beard, 82 Ark. App. 607,
120 S.W.3d 160 (2003).  Here, there
was evidence that Atkins’s left knee
was seriously hurt in the accident,
and after treatment, he began using
a cane or a walker.  This caused
right-hip pain.  Atkins testified
that his right-hip condition grew
progressively worse over time, and
his testimony was supported by [3]
notations of an altered gait caused
by his left-knee injury in his
medical records.  Atkins also
testified that he had no physical
restrictions or work absences for
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his knee or hip prior to this
accident at work.  We hold that
substantial evidence supports the
decision that Atkins suffered a
compensable consequence injury to
his right hip.

Similarly to the claimant in Ryburn, the

claimant here began having problems with her left

shoulder after her right shoulder and hand were injured. 

To compensate for her inability to use her right hand

and shoulder, the claimant used her left upper extremity

to perform most, if not all, tasks.  Because of the

disproportionate use of her left side, the pain in the

claimant’s left shoulder became progressively worse.  

Common sense dictates that if one cannot use

one of their arms, the other arm will be overused.  The

Commission is not forbidden to use its common sense. See

Barksdale Lumber Co. v. McAnally, 262 Ark. 379, 557

S.W.2d 868 (1977).  Since the need to use her left upper

extremity was a result of the claimant’s compensable

injury, it is clear that the left shoulder injury is a

compensable consequence of that injury.  Therefore, I

find that the claimant has proven by a preponderance of

the evidence that she sustained a compensable left

shoulder injury.

For the foregoing reasons, I must dissent from
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the majority opinion.

                           
                                     

PHILIP A. HOOD, Commissioner


