
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G401823 

MARY KATHERINE MYERS, WIDOW AND 
ADMINISTRATRIX OF THE ESTATE OF 
MICHAEL EARL MYERS, (DECEASED), 
EMPLOYEE                  CLAIMANT

ARKANSAS STEEL ASSOCIATES, LLC, 
EMPLOYER                                RESPONDENT NO. 1

EMPLOYERS INSURANCE COMPANY 
OF WAUSAU/LIBERTY MUTUAL GROUP, 
INSURANCE CARRIER/TPA                    R ESPONDENT NO. 1

YAMATO KOGYO COMPANY, LTD.;
SUMITOMO CORPORATION;
SUMITOMO CORPORATION OF AMERICAS
d/b/a SUMITOMO CORPORATION OF AMERICA;
SC STEEL INVESTMENT, INC.;
SC STEEL INVESTMENT LLC;
YAMATO KOGYO (U.S.A.) CORPORATION;
YAMATO KOGYO AMERICA, INC. RESPONDENTS NO. 2

     
OPINION FILED JUNE 15, 2018

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the the HONORABLE JOHN
PATTERSON, Attorney at Law, Searcy, Arkansas; the
HONORABLE JOSEPH GATES and the HONORABLE PAUL BYRD,
Attorneys-at-Law, Little Rock, Arkansas; the HONORABLE
DAVID L. KWASS and the HONORABLE THOMAS G. OAKES II,
Attorneys-at-Law, Philadelphia, Pennsylvania; and the
HONORABLE BRIAN BROOKS, Attorney-at-Law, Greenbrier,
Arkansas.

Respondents No. 1 and No. 2 were represented by the
HONORABLE SCOTT IRBY, the HONORABLE E. LEE LOWTHER III,
Attorneys-at-Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Reversed.
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OPINION AND ORDER

Respondents No. 2 appeal an administrative law

judge’s opinion filed September 28, 2017.  The

administrative law judge found that Respondents No. 2

were “not entitled to immunity provided by the

exclusive-remedy provisions of Ark. Code Ann. §11-9-

105(a).  Therefore, jurisdiction is not properly placed

before the Arkansas Workers’[Compensation] Commission.”

After reviewing the entire record de novo, the Full

Commission reverses the administrative law judge’s

opinion.  The Full Commission finds that Respondents

No. 2 are immune from liability as a result of their

personae as principals and stockholders in accordance

with Ark. Code Ann. §11-9-105(a)(Repl. 2012).    

I.  HISTORY

The parties stipulated, “1.  On February 19, 2014,

Michael Earl Myers was employed by Arkansas Steel

Associates, LLC as a ladle man in a steel plant.  2. 

While Michael Myers was working in the course and scope

of his employment for Arkansas Steel Associates, LLC, a

load of molten metal spilled from a Hot Metal Crane

inside the Melt Shop of the steel plant.  3.  The molten

metal engulfed his entire body causing, among other
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things, catastrophic injuries and death.  4.  Liberty

Mutual Insurance, Arkansas Steel Associates, LLC’s

insurance carrier, is paying death benefits to Claimant

Mary Myers, the widow of Michael Earl Myers, arising

from his work-related death.”  

The parties stipulated, “Arkansas Steel Associates,

a New York general partnership, no longer exists and is

hereby dismissed from this action.  6.  SC Steel

Investment, Inc. no longer exists and is hereby

dismissed from this action.  7.  Sumitomo Corporation of

Americas was a principal and stockholder of Arkansas

Steel Associates, LLC at the time of Michael Earl Myers’

afore-described workplace injury and death.  8.  At the

time of Michael Earl Myers’ afore-described workplace

injury and death, Sumitomo Corporation wholly owned

Summit Global Management of America, Inc., which wholly

owned Sumitomo Corporation of Americas.  9.  After

Michael Earl Myers’ afore-described workplace injury and

death, Summit Global Management of America, Inc. merged

into Sumitomo Corporation of Americas.”  
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The parties stipulated, “10.  SC Steel Investment,

LLC was a principal and stockholder of Arkansas Steel

Associates, LLC at the time of Michael Earl Myers’

afore-described workplace injury and death.  11. 

Sumitomo Corporation wholly owned SC Steel Investment,

LLC at the time of Michael Earl Myers’ afore-described

workplace injury and death.  12.  Yamato Kogyo (U.S.A.)

Corporation was a principal and stockholder of Arkansas

Steel Associates, LLC at the time of Michael Earl Myers’

afore-described workplace injury and death.  13.  Yamato

Kogyo America, Inc. wholly owned Yamato Kogyo (U.S.A.)

Corporation at the time of Michael Earl Myers’ afore-

described workplace injury and death.  14.  Yamato Kogyo

Company, Ltd. wholly owned Yamato Kogyo America, Inc. at

the time of Michael Earl Myers’ afore-described

workplace injury and death.”

The claimant filed a Complaint In The Circuit Court

Of White County, Arkansas on March 31, 2016.  The

Complaint alleged, in part:

57.  At all relevant times, Defendants Yamato
and Sumitomo, individually or as a joint
venture, owned, controlled, and/or managed ASA
LLC....
71.  Defendants Sumitomo and Yamato entered
into a joint venture, creating a distinct
private entity known as ASA LLC.
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72.  ASA LLC is a limited liability company
from which the profits and losses pass through
to its owners, Sumitomo and Yamato, both of
which are publically traded Japanese
companies.
73.  Defendants Sumitomo and Yamato, as
members of the joint venture ASA LLC, are
vicariously liable for each other’s negligent
conduct in controlling and/or managing ASA
LLC.
74.  ASA LLC was Plaintiff’s Decedent’s
employer at the time of his death.
75.  At all relevant times, Defendants
Sumitomo and Yamato, individually and/or
jointly owned, operated, controlled and/or
managed ASA LLC, and as such, owed a duty to
those persons lawfully entered upon the
premises, including Plaintiff’s Decedent, as
business invitees, to provide a reasonably
safe environment, free from hazards and unseen
dangers and conditions.  
76.  Yamato, through its corporate website,
holds itself out to the public that it
exercises control and management over Arkansas
Steel Associates, LLC....
85.  Defendants Sumitomo and Yamato,
individually and/or jointly, were responsible
for the training, supervision, and oversight
of the work performed at ASA LLC....

A Circuit Court Judge signed an Order on

December 15, 2016 which stated in part, “The Arkansas

Workers’ Compensation Commission has exclusive

jurisdiction to determine the preliminary question of

whether the exclusive remedy applies to bar suit against

the Yamato Defendants.  Stated another way, the Arkansas

Workers’ Compensation Commission has jurisdiction to

determine facts that decide subject-matter
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jurisdiction....The Court transfers jurisdiction of all

claims against the Yamato defendants to the Arkansas

Workers’ Compensation Commission to determine this

preliminary jurisdictional question.”  

A pre-hearing order was filed with the Commission

on June 8, 2017.  According to the pre-hearing order,

the claimant contended that the respondents were “not

entitled to employer immunity.”  The respondents

contended that they were “entitled to the immunity

provided by the exclusive remedy provisions of Ark. Code

Ann. §11-9-105(a).”  The parties agreed to litigate the

issue, “Whether Respondents No. 2 are entitled to

immunity protection under the exclusive remedy

provisions of the Arkansas Workers’ Compensation Act.”  

An administrative law judge filed an opinion on

September 28, 2017.  The administrative law judge found,

in pertinent part, “3.  Respondents #2 are not entitled

to immunity provided by the exclusive-remedy provisions

of Ark. Code Ann. §11-9-105(a).  Therefore, jurisdiction

is not properly placed before the Arkansas Workers’

[Compensation] Commission.”  

Respondents No. 2 appeal to the Full Commission.  
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II.  ADJUDICATION

Article 5, Section 32 of the Arkansas Constitution

provides:

The General Assembly shall have power to enact
laws prescribing the amount of compensation to
be paid by employers for injuries to or death
of employees, and to whom said payment shall
be made.  It shall have power to provide the
means, methods, and forum for adjudicating
claims arising under said laws, and for
securing payment of same.  Provided, that
otherwise no law shall be enacted limiting the
amount to be recovered for injuries resulting
in death or for injuries to persons or
property; and in case of death from such
injuries the right of action shall survive,
and the General Assembly shall prescribe for
whose benefit such action shall be prosecuted.

As amended in 1938 by Const. Amend. 26.  Article 5,

Section 32 “gives the legislature the power to limit the

amount of recovery only in cases where there is an

employer-employee relationship.”  See Stapleton v. M.D.

Limbaugh Constr. Co., 333 Ark. 381, 969 S.W.2d 648

(1998), citing Baldwin Co. v. Maner, 224 Ark. 348, 273

S.W.2d 28 (1954).    

A.  Remedies exclusive

Ark. Code Ann. §11-9-105(Repl. 2012) provides, in

pertinent part:

(a) The rights and remedies granted to an
employee subject to the provisions of this
chapter, on account of injury or death, shall
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be exclusive of all other rights and remedies
of the employee, his legal representative,
dependents, next of kin, or anyone otherwise
entitled to recover damages from the employer,
or any principal, officer, director,
stockholder, or partner acting in his or her
capacity as an employer, or prime contractor
of the employer, on account of the injury or
death, and the negligent acts of a coemployee
shall not be imputed to the employer.  No
role, capacity, or persona of any employer,
principal, officer, director, or stockholder
other than that existing in the role of
employer of the employee shall be relevant for
consideration for purposes of this chapter,
and the remedies and rights provided by this
chapter shall in fact be exclusive regardless
of the multiple roles, capacities, or personas
the employer may be deemed to have.

The Arkansas Workers’ Compensation Commission has

exclusive, original jurisdiction to determine the fact

issues establishing its jurisdiction.  VanWagoner v.

Beverly Enterprises, 334 Ark. 12, 970 S.W.2d 810 (1998). 

The question of whether an employer-employee

relationship exists between the parties is a factual

issue solely within the Commission’s jurisdiction. 

Honeysuckle v. Curtis H. Stout, Inc., 2010 Ark. 328, 368

S.W.3rd 64.  Pursuant to Ark. Code Ann. §11-9-

105(a)(Repl. 2012), once an employee avails himself of

the rights and remedies available to him under the

Workers’ Compensation Act, those rights and remedies

shall be exclusive of all other rights and remedies. 
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Coonrod v. Seay, 367 Ark. 437, 241 S.W.3d 252 (2006).    

B.  Third-party liability

An employee’s right to pursue third-party liability

is not affected by the Workers’ Compensation Act.  See

Johnson v. Ark. Steel Erectors, 2009 Ark. App. 755, 350

S.W.3d 801.  Ark. Code Ann. §11-9-410(Repl. 2012)

provides, in pertinent part:

(a) LIABILITY UNAFFECTED.  (1)(A) The making
of a claim for compensation against any
employer or carrier for the injury or death of
an employee shall not affect the right of the
employee, or his or her dependents, to make a
claim or maintain an action in court against
any third party for the injury, but the
employer or the employer’s carrier shall be
entitled to reasonable notice and opportunity
to join in the action.  

In the present matter, the Full Commission finds

that Respondents No. 2 are entitled to immunity as

principals and stockholders of Arkansas Steel

Associates, LLC.  The claimant in the present matter

cites Johnson, supra, and argues that Respondents No. 2

are not entitled to immunity.  The present case is

readily distinguishable from Johnson.  In Johnson, the

claimant sustained a compensable injury while employed

with Arkansas Steel Erectors.  The claimant filed a

third-party lawsuit against Erin, Inc. and alleged that
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Erin, Inc. had failed to properly maintain a crane which

had caused the claimant’s compensable injury.  Robert S.

Harris, Jr. was the president of Arkansas Steel Erectors

and the sole shareholder of Erin, Inc.  The Court of

Appeals in Johnson held that the evidence did not

support a finding that an employment relationship

existed between the claimant and Erin, Inc.  The Court

held that the claimant was therefore not prohibited from

filing a lawsuit against Erin, Inc. as a third party.  

In the present matter, however, the claimant’s

Complaint in circuit court states that the decedent’s

injuries were caused by the tortious acts of defendants

WireCo, Casar, Yarbrough, Jaco, HMI, Morgan, and John

Doe defendants.  There is no evidence in the record to

support a determination that Respondents No. 2's

personae as stockholders of Arkansas Steel Associates

made them liable for the alleged tortious actions of the

third-party defendants WireCo, Casar, Yarbrough, Jaco,

HMI, Morgan, and John Doe.  Instead, defendants WireCo,

Casar, Yarbrough, Jaco, HMI, Morgan, and John Doe could

potentially be third parties in accordance with Ark.

Code Ann. §11-9-410(a)(1)(A)(Repl. 2012).  Respondents

No. 2 are merely shareholders of Arkansas Steel and have
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no proven connection with defendants WireCo, Casar,

Yarbrough, Jaco, HMI, Morgan, and John Doe.

The record also does not show an employment

relationship between the deceased claimant and the

defendants WireCo, Casar, Yarbrough, Jaco, HMI, Morgan,

or John Doe; therefore, immunity would not apply to

those defendants.  Respondents No. 2 in the present

matter are entitled to immunity because of their status

as principals and stockholders in accordance with Ark.

Code Ann. §11-9-105(a)(Repl. 2012).  Unlike the owner of

the crane in Johnson, supra, Respondents No. 2 are not a

third-party or separate corporation subject to a third-

party claim.  Instead, Respondents No. 2 are entitled to

immunity in accordance with their role, capacity, and

persona of employer-stockholder in accordance with Ark.

Code Ann. §11-9-105(a)(Repl. 2012).  Respondents No. 2

are not third parties but rather are party-employers

acting within their employer-shareholder role.         

As the Full Commission has discussed, Article 5,

Section 32 of the Arkansas Constitution gives the

legislature the power to limit the amount of recovery

“only in cases where there is an employer-employee

relationship.”  See Stapleton, supra.  The evidence in
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the present matter demonstrates that such an employer-

employee relationship existed in the present matter. 

The claimant’s worker’s compensation benefits were the

exclusive remedy in this matter in accordance with Ark.

Code Ann. §11-9-105(a)(Repl. 2012).  See Coonrod, supra. 

The evidence in the present matter does not demonstrate

that Respondents No. 2 were a third party in accordance

with Ark. Code Ann. §11-9-410(a)(Repl. 2012).  Instead,

the evidence shows that Respondents No. 2's connection

with the decedent was that of a shareholder of Arkansas

Steel.    

After reviewing the entire record de novo, the Full

Commission reverses the administrative law judge’s

opinion.  The Full Commission finds that Respondents

No. 2 were acting in their capacities as the claimant’s

employer at the time of the compensable injury. 

Respondents No. 2 are immune from liability in tort

pursuant to their status as principals or stockholders,

in accordance with Ark. Code Ann. §11-9-105(a)(Repl.

2012).  The respondents were not a third party in

accordance with Ark. Code Ann. §11-9-410(a)(Repl. 2012). 

Therefore, as it pertains to Respondents No. 2,

jurisdiction of this case rests exclusively with the
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Arkansas Workers’ Compensation Commission.  

IT IS SO ORDERED.    

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

CHRISTOPHER L. PALMER, Commissioner


