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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G604653 

REGINA L. MCCULLOR, EMPLOYEE                     C L AIMANT

UNITED CEREBRAL PALSY CENTER, 
EMPLOYER                               RESPONDENT

RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER/TPA                      RESPONDENT

OPINION FILED FEBRUARY 5, 2018

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE ANDY L. CALDWELL,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE JARROD S.
PARRISH, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed September 18, 2017.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of over this
claim.
2. The stipulations agreed to by the
parties are hereby accepted as fact.

Additionally, pursuant to the Order
of Remand, the administrative law judge
makes the following specific findings:
1. The claimant has failed to satisfy the
burden of proof by a preponderance of
evidence that she sustained a compensable
work related injury.
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2. That this finding makes the remaining
claims moot.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the September 18,

2017 decision of the Administrative Law Judge, including

all findings and conclusions therein, as the decision of

the Full Commission on appeal. 

IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that
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the claimant failed to satisfy the burden of proof by a

preponderance of the evidence that she sustained a

compensable work related injury.

Factual and Medical Background

The claimant is 49 years old and worked for

the respondent-employer for over seventeen years as an

instructor.  On March 17, 2016, the claimant was

assisting an 80 year old client in the restroom to

remove her pull up.  While doing so, the claimant fell

and hit her right shoulder on a rail.  According to the

claimant, she felt a pop in her shoulder when she fell. 

The claimant immediately notified her supervisor,

Jennifer Patrick1.  Patrick did not have the claimant

complete any paperwork and she did not send the claimant

to the company physician at Medcor.

On March 18, 2016, the claimant sought

treatment on her own from Dr. Kent Covert.  Dr. Covert’s

records note a history of right shoulder pain which the

claimant explained as follows:

Q And I note in the first medical
record, there’s an indication
that you had been having
problems before.  Explain to
the Judge what had been going
on and what you told the doctor
at that time.

1 Patrick denies being notified by the claimant regarding her
workplace injury.
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A When I first went to see Doctor
Covert, he asked me what
happened.  I told him I fell in
the bathroom.  He said, ‘How
long’ –- and my shoulder was
hurting.  He asked me, ‘How
long have [sic] your shoulder
been hurting?’  I said it had
been hurting on and off
probably for the last six
months, but the pain was very
faint, very light.  It didn’t
affect my job or my daily –- my
daily living.  It wasn’t until
I fell that March 17.  That’s
when I went to see Doctor
Covert the very next day.

Q So let’s go back for a second. 

A Uh-huh.

Q Had you missed any work for it?

A No.

Q Had you reported to anyone at
work that you were having
problems with that shoulder?

A I –- Other than Jennifer.

Q And that was the day of the
fall?

A The day of the fall.

Q Okay.  But not before then?

A No, not before then.  

Dr. Covert took the claimant off work on

March 23, 2016.  On March 25, 2016, the claimant

underwent an MRI which revealed:

IMPRESSION:
1. Mild AC joint arthritis.
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2. Early changes of glenohumeral
joint capsulitis.
3. No rotator cuff tendon tear or
labral tear.

After getting the results of the MRI, Dr. Covert

referred the claimant to Dr. Kirk Reynolds.  Dr.

Reynolds diagnosed the claimant with a frozen shoulder. 

The claimant was treated with prescription medication,

physical therapy, and electrical stimulation.  Dr.

Covert released the claimant to light duty work on

July 1, 2016.  However, the respondent-employer did not

have any light duty positions.

Dr. Covert stated in an opinion letter dated

July 28, 2016, “if you take Mrs. McCullor at her word,

it would seem reasonable that her shoulder injury was

the result of a fall at work and thus should be

considered a work-related injury”.  Dr. Covert also

stated that he had no reason to believe that the

claimant was being dishonest about the fall.

Jennifer Patrick testified that she had worked

for the respondent-employer for three and one-half

years, two and one-half of those years as the claimant’s

supervisor.  Patrick denied that the claimant reported

the injury to her and also denied knowing that the

claimant fell at work.  However, a time line prepared by

Patrick and offered into evidence by the respondents
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indicated that the claimant told her that she kept

falling and it was embarrassing.  

Opinion

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997). 

The claimant’s right shoulder injury meets all

the requirements of compensability.  The claimant was

injured in a specific incident in the course and scope

of employment.  The claimant testified that on March 17,

2016, she sustained an injury to her right shoulder when

she fell while assisting a client. 
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There were also objective findings of the

claimant’s right shoulder injury.  An MRI revealed

adhesive capsulitis, i.e., frozen shoulder.  In

addition, the claimant’s injury required medical

services.  The claimant’s frozen shoulder was treated

with medication, physical therapy, and electrical

stimulation.

The question arose as to whether the

claimant’s shoulder injury was work-related because her

medical records indicate that she was experiencing pain

for six months prior to the injury.  However, the

claimant explained, “I said it had been hurting on and

off probably for the last six months, but the pain was

very faint, very light.  It didn’t affect my job or my

daily –- my daily living.  It wasn’t until I fell that

March 17.  That’s when I went to see Doctor Covert the

very next day”.  Additionally, Dr. Covert opined that

the claimant’s injury was work-related.

Based on the foregoing, I find that the

claimant has established by a preponderance of the

evidence that she sustained a compensable injury to her

right shoulder.
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For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


