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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
JR., Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE JEREMY
SWEARINGEN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed December 5, 2017.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted on
June 14, 2017, and contained in a pre-hearing
order filed that same date, are hereby
accepted as fact.
2. The claimant has proven by a preponderance
of the evidence that the surgical
intervention recommended by Dr. Arnold is
reasonable and necessary medical treatment
for her compensable right shoulder injury.
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3. The claimant has proven by a preponderance
of the evidence that she is entitled to
temporary total disability benefits from
March 30, 2017 to a date yet to be determined.
4. The claimant has proven by a preponderance
of the evidence that her attorney is entitled
to an attorney’s fee in this matter.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the December 5, 2017 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2012).

For prevailing on this appeal before the Full

Commission, claimant’s attorney is entitled to fees for
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legal services in accordance with Ark. Code Ann. § 11-9-

715(Repl. 2012).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to an

additional fee of five hundred dollars ($500), pursuant

to Ark. Code Ann. § 11-9-715(b)(Repl. 2012).

 IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

I respectfully dissent from the majority opinion

that the claimant proved by a preponderance of the

evidence that surgery recommended by Dr. Arnold is

reasonable and necessary medical treatment for her

compensable shoulder injury, and that she is entitled to

temporary total disability benefits from March 30, 2017

to a date yet to be determined.

My carefully conducted de novo review of this claim

in its entirety reveals that the claimant has failed to

prove that the surgery recommended by Dr. Arnold is
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reasonably necessary for the treatment of her

compensable injury.  Further, the claimant has failed to

prove entitlement to additional temporary total

disability benefits as awarded by the administrative law

judge. 

In regard to additional medical treatment,

employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a)(Supp. 2009). 

However, injured employees have the burden of proving by

a preponderance of the evidence that the medical

treatment is reasonably necessary for the treatment of

the compensable injury.  Owens Plating Co. v. Graham,

102 Ark. App. 299, 284 S.W.3d 537 (2008).  What

constitutes reasonable and necessary treatment is a

question of fact for the Commission. Id.; Anaya v.

Newberry’s 3N Mill, 102 Ark. App. 119, 282 S.W.3d 269

(2008).  When assessing whether medical treatment is

reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and

the condition it is sought to remedy. Deborah Jones v.

Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553). 

The claimant bears the burden of proof in establishing

entitlement to benefits under the Arkansas Workers’
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Compensation Act and must sustain that burden by a

preponderance of the evidence.  Dalton v. Allen

Engineering Co., 66 Ark. App. 201, 989 S.W.2d 543

(1999); Morrow v. Morrow, 5 Ark. App. 260., 635 S.W.2d

823 (1982).  Pursuant to Ark. Code Ann. §11-9-508(a), 

medical benefits owed under the Workers’ Compensation

Act are only those that are reasonable and necessary.

Id.  

Questions concerning the credibility of witnesses

and the weight to be given to their testimony are within

the exclusive province of the Commission. Powers v. City

of Fayetteville, 97 Ark. App 251, 248 S.W.3d 516 (2007). 

Moreover, the Commission has the authority to

resolve conflicting evidence and this extends to medical

testimony.  Foxx v. American Transp., 54 Ark. App. 115,

924 S.W.2d 814 (1996). The Commission has the duty of

weighing the medical evidence as it does any other

evidence, and the resolution of any conflicting medical

evidence is a question of fact for the Commission to

resolve. Emerson Electric v. Gaston, 75 Ark. App. 232,

58 S.W.3d 848 (2001); CDI Contractors McHale, 41 Ark.

App. 57, 848 S.W.2d 941 (1993); McClain v. Texaco, Inc.,

29 Ark. App. 218, 780 S.W.2d 34 (1989).

The claimant alleges to have injured her shoulder

on February 2, 2016, to such a degree that she heard it
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rip and tear.  Yet, she waited to receive medical

treatment for her injury until February 7, 2016, or five

days later.  When the claimant was finally seen by

orthopedic surgeon, Dr. Heim, twenty days post-injury,

she behaved in such a manner as to cause Dr. Heim to

suspect symptom embellishment.  In his deposition, Dr.

Heim explained that the claimant’s demeanor and actions

during her initial examination were inconsistent with

her alleged injury and the mechanism of her alleged

injury; she over-reacted to even the slightest touch,

and; he honestly believed she was exaggerating her

complaints.  Therefore, he ordered an MRI, the findings

of which differ by interpretation between Dr. Heim and

Dr. Arnold.

Dr. Heim gave a lengthy, logical, and detailed

explanation of his interpretation of the findings from

the claimant’s September 30, 2016, MRI study in his

deposition testimony of September 13, 2017.  In essence,

Dr. Heim stated that the problems with MRIs is the way

they’re interpreted.  According to Dr. Dr. Heim, the

interpretation of the claimant’s 2014 right shoulder MRI

as compared to her 2016 right shoulder MRI by the two

radiologists who took them were very similar.  Dr. Heim

explained that he looks at an MRI like the radiologist

reads it, and then examines it himself.  “If they see
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something I don’t see, I’m going to look again,” Dr.

Heim stated.  Dr. Heim testified that he evens speaks

with the radiologist when needed in that he takes

surgery seriously and he believes that “two heads are

better than one.”

In the claimant’s case, Dr. Heim did not see a

through-and-through tear on her 2016 MRI.  Rather, Dr.

Heim thought he saw some mild inflammation, at best. 

Therefore, Dr. Heim agreed with the radiologist who took

the claimant’s 2016 right-shoulder MRI, Dr. Ihmeidan’s,

interpretation of that MRI, and he opined that the

claimant had not suffered a rotator cuff tear as a

result of her February 2016 injury.  Further, as fully

discussed in his medical reports and his deposition

testimony, Dr. Heim provided an in-depth explanation as

to why he believed that claimant had not sustained a

torn rotator cuff, and why surgery would not benefit

her. 

Seven months following her September, 2016, injury,

Dr. Arnold, on the other hand, reviewed the claimant’s

most recent right-shoulder MRI study, criticized the

magnet used to take it, conducted a physical

examination, and unilaterally decided that the claimant

suffered from a complete rotator cuff tear.  While Dr.

Arnold reviewed the claimant’s 2014 right-shoulder MRI
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and agreed that it did not show a full thickness tear,

he made no mention of depending on anyone’s

interpretation of either study but his own.

As between the opinions of Dr. Heim and Dr. Arnold

with regard to the reasonable necessity of the surgery

recommended by Dr. Arnold, I assign more probative value

to the opinion of Dr. Heim.  The reason for this is

apparent.  Dr. Heim has provided a full, detailed

description of his basis for his opinion, which involves

the input of the doctor who actually performs the study. 

In this case, as with every case before him, Dr. Heim

has carefully considered every aspect of the claimant’s

condition, treatment, and prognosis.  In his studied

opinion, not only does the claimant not suffer from a

torn rotator cuff, she would not benefit from Dr.

Arnold’s proposed surgery.  

Dr. Heim has recommended that the claimant undergo

further diagnostic testing by way of an arthrogram,

which I find reasonable given the division in medical

opinions concerning the true manner of the claimant’s

condition.  Further, Dr. Heim recommends that all

conservative measures be exhausted before an invasive

procedure is performed, which I also find reasonable. 

Because Dr. Arnold has suggested neither, I find that
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his recommendation for surgery is premature and should

not be awarded at this time. 

Temporary total disability is that period within

the healing period in which an employee suffers a total

incapacity to earn wages.  K II Constr. Co. v. Crabtree,

78 Ark. App. 222, 79 S.W.3d 414 (2002); Ark. State Hwy.

Trans Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  The question of when the healing period has

ended is a factual determination for the Commission.

Arkansas Highway & Trans. Dep’t. v. McWilliams, 41 Ark.

App. 1, 846 S.W.2d 670 (1993); Mad Butcher, Inc. v.

Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

The claimant alleges that she is unable to return

to work due to the disabling pain caused by her right-

shoulder condition.  According to the claimant, all of

the muscles in her right arm have atrophied, she can no

longer lift things with her right arm, she cannot reach

behind her head with her right arm, she is losing blood

circulation in the back of her right shoulder, she is

losing all of her muscle mass in all her muscles

surrounding her right upper extremity, and she is

“literally bone on bone.”  However, except for some

mention of muscle atrophy by Dr. Arnold, the record is

devoid of any clinical proof of any of these allegations

of her physical condition made by the claimant.
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Further, the claimant was released to return to

full duty in December of 2016, and, although she was

placed on one-handed duty by Dr. Arnold on March 30,

2017, she was not restricted from work altogether.  The

claimant did, in fact, return to work after she

voluntarily left her employment with the respondent-

employer March 6, 2017.  She worked for three days for a

friend of hers preparing bidding materials for mailing. 

The claimant stated that this work was temporary and

claimed that her friend saw her as a liability. 

Otherwise, she would still be working for him.

Further, with the vast training and experience the

claimant claims to have in the areas of accounting and

management, it reasonable minds could conclude that she

would easily qualify for positions that did not require

her to sit and key-punch all day.  Yet, this is the sole

reason the claimant stated she does not apply for any

positions within her areas of expertise. 

Frankly, based upon Dr. Heim’s clinical impression

of the claimant’s symptom magnification, combined with

inconsistencies and what can be taken as outright

unsubstantiated exaggeration of her qualifications and

embellishment of her symptoms, I find that the claimant

lacks credibility. 
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Because the claimant lacks credibility, I find that

we must depend on the fact that she was released to

return to one-handed duty on March 30, 2017, and she

did, in fact, return to work thereafter, even if it was

just a temporary position.  Further, I find that the

claimant has failed to demonstrate that she is totally

incapacitated from earning wages due to her compensable

injury.  Therefore, I find that the claimant has failed

to prove that she is entitled to temporary total

disability benefits.  Accordingly, for the reasons set

forth herein, I must dissent from the majority opinion.  

CHRISTOPHER L. PALMER, Commissioner


