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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G307051

THOMAS LOWMAN, EMPLOYEE  CLAIMANT

DAUGHTERS OF CHARITY SERVICES, 
EMPLOYER RESPONDENT NO. 1

SEDGWICK CLAIMS MANAGEMENT SERVICES,
CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 2

OPINION FILED FEBRUARY 5, 2018

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE ROBERT J. DONOVAN,
Attorney at Law, Marianna, Arkansas.

Respondents No. 1 represented by the HONORABLE RICK
BEHRING, JR., Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed July 21, 2017.

A hearing was conducted to determine the

claimant’s entitlement to additional permanent partial

disability benefits, permanent total disability

benefits, and attorney's fees.  

At issue is the validity of the impairment
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rating, Ark. Code Ann. §11-9-519(g), Rule 34, Ark. Code

Ann. §11-9-102(4)(7)(ii)(a), Ark. Code Ann. §11-9-

704(c)(1)(B), and the extent of disability Ark. Code

Ann. §11-9-522, Ark. Code Ann. §11-9-505.

After reviewing the evidence impartially

without giving benefit of the doubt to either party,

Ark. Code Ann. §11-9-704, we find the evidence does not

preponderate in favor of the claimant.  

STATEMENT OF THE CASE

The parties stipulated to an employee-

employer-carrier relationship on August 16, 2013, at

which time the claimant sustained a compensable neck

injury at a compensable rate of $602.00/$452.00. 

Medical expenses and temporary total disability benefits

(until June 2, 2014) have been accepted.  Some treatment

was provided by the Veterans Administration.  The

claimant receives Social Security Disability. 

The claimant contends he is willing to pursue

a rehabilitation evaluation at the respondent's expense. 

Dr. Dennis Yelvington issued an undated letter assessing

a one hundred percent (100%) impairment rating based on

the current AMA Guidelines. 

Respondents #1 contend all appropriate
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benefits have been paid.  The claimant has suffered no

permanent impairment or wage loss.  Dr. J. Seale

released the claimant to return to medium category work

after a valid Functional Capacity Evaluation (FCE).  The

impairment rating provided by Dr. Yelvington does not

conform with the 4th Edition of the AMA Guidelines. 

Respondent #2, the Fund, defers to the outcome

of litigation.  

The following were submitted without objection

and comprise the evidence of record:  the parties'

prehearing questionnaires and exhibits contained in the

transcript.  

The following witnesses testified at the

hearing:  the claimant and his wife, Beth Lowman, and

co-worker Rebecca King.  

The claimant, age 67 (D.O.B January 26, 1950)

has a college education with degrees in nursing,

sociology, science, and business.  He is retired from

the Air Force with a total disability ($1,000 per

month.)  His work history includes jobs as a mechanic

and service manager.  He also volunteers with the

sheriff's department.  He worked for Dr. Yelvington as a

nurse practitioner for ten (10) years.  His health
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history includes blindness in his right eye, a hernia,

PTSD with anxiety and depression, bilateral carpal

tunnel syndrome, and chronic back and neck pain.  Dr.

Schlesinger performed surgery on the claimant’s neck at

C6-C7 in 2001.  Dr. Calhoun performed a neck fusion in

2012.  The claimant now has a limited range of motion in

his neck.  The claimant took Botox injections for back

spasms every ninety (90) days for a service-related

injury. 

The claimant began work for the respondent

employer in 2010 as a nurse practitioner at a salary of

$91,000.00 yearly.  On August 6, 2013, th claimant was

examining a child who was trying to kick him.  When he

jerked out of the way, he experienced neck pain.  He now

experiences spasms in his hands, arm muscle weakness and

locking of his fingers.  He returned to the spinal

clinic in 2014, but they had no more treatment to offer. 

He was released on June 2, 2014, but does not feel

physically able to return to work. 

Rebecca King, an LPN for thirty-one (31)

years, testified the claimant complained of chronic neck

pain after his 2012 surgery.  She explained that changes

had to be made to accommodate the claimant’s symptoms by
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eliminating certain procedures, adapting his schedule

and allowing more breaks.  The claimant testified he was

unaware of these accommodations.  He did say he was

cautioned that he was not seeing enough patients or

treating them quickly enough. On cross-examination,

respondents emphasized that the claimant's inability to

work was affected by chronic neck and back pain

requiring medical treatment.  Medical reports dated

September 10, 2013, also show the claimant to be

suicidal. 

Dr. Yelvington is a personal friend of the

claimant's since 2000.  The claimant worked for him for

ten (10) years and Dr. Yelvington is the claimant’s

primary care physician.  Dr. Yelvington rated the

claimant’s impairment at one hundred percent (100%) to

the body as a whole using the "current" American Medical

Association guidelines.  

The claimant did not return to work or look

for work elsewhere after August 2013.  He said the

respondents did not offer him a job.  He did not feel

able to work even part-time. 

MEDICAL EVIDENCE

The claimant had two (2) neck surgeries prior
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to the compensable incident at work.  The 2013 injury

was treated conservatively.  

The claimant had neck surgery (C6-C7 anterior

diskectomy and allograft bone graft) on October 17,

2001, by Dr. Schlesinger to address a herniated nucleus

pulposus (HNP) compressing the C7 nerve root, causing

pain in the left upper extremity. 

The claimant saw Dr. Calhoun in March 2012,

for neck and bilateral arm pain.  He was being treated

with Botox injections.  Dr. Calhoun interpreted an MRI

as showing foraminal stenosis at C6-C7 and

anterolisthesis at C5-C6 with bilateral foraminal

stenosis. 

A second surgery (C5-C6 corpectomy, C5-C6

arthrodesis and exploration of the C6-C7 fusion) was

performed by Dr. Calhoun on April 2, 2012. 

The claimant remained symptomatic with chronic

neck and back pain for which he sought treatment at the

Veterans Administration Hospital.  He also complained of

headaches and right leg spasms, making it difficult to

walk.  His service-related disability was assessed in

February 2013:
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spinal disc condition 60%
depressive disorder 50%
blindness 30%
paralysis of bilateral lower
radicular nerve group 40% 
intervertebral disc 20%
sinusitis 10% 

The incident at work happened on August 6,

2013.  On August 13, 2013, the employer asked the

claimant to provide a written release or restrictions

from his neurosurgeon.  On August 16, 2013, Dr. Calhoun

replied:

He has no neurological deficit other
than some decreased sensation in the
left C6 and C7 dermatomes.  A repeat
MRI was obtained today which shows
postoperative changes at C5-6 and
C6-7 and some slight disc bulges at
C3-4 and C4-5 with no significant
neural impingement. 

On the other hand, I think Mr.
Lowman will continue to suffer
exacerbations if he continues to
work as a nurse practitioner.  With
that in mind, I have suggested that
he no longer return to work and that
he is unemployable. 

The claimant was sent to Dr. Seale in November

2013.  He returned the claimant to work with

restrictions on November 18, 2013. 

I do not see any current surgical
recommendations.  However, since the
patient's injury in August he's had
a substantial change in his quality



Lowman-G307051 8

of life and function.  I questioned
possible complex regional pain
syndrome or other etiology of his
pain since his MRI and X-rays do not
show causation.

 
An EMG/NCV study conducted January 6, 2014, by

Dr. Chesser revealed carpal tunnel syndrome. 

63y/o male with neck pain, and
bilateral arm pain and paresthesias
and subject weakness.  Hx of
neuropathy dx at the VA - 10 years
ago. 

Inconsistent, give away type effort
on strength testing and tremulous. 
No asymmetry of skin temperature,
sweating or other signs of RSD.

1. Mild bilateral carpal tunnel
syndrome, superimposed upon a
diffuse polyneuropathy.

2. Normal EMG needle exam of the
right arm and of the right
cervical paraspinous muscles.

3. Abnormal EMG needle exam on the
left side suggesting a mild,
chronic left C7 (vs C8)
radiculopathy.

 
VA records show multilevel degenerative

changes of the lumbar spine with a disc protrusion at

L5-S1 touching the S1 nerve root, and a disc bulge

osteophyte complex at L4-5 and L3-4.  Restrictions on

standing and walking were recommended with a ten to

fifteen (10-15) pound weight limitation.  The doctor
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cautioned against yard work, sports or hunting and house

maintenance.  He commented, "sedentary (sic) is not

affected if able to reposition freq."

Dr. Seale saw the claimant on February 24,

2014, noting that he had discussed "with the patient

that there is no obvious nerve impingement and EMG shows

no acute findings on chronic C7 changes."

An April 17, 2014, Functional Capacity

Evaluation (FCE) was assessed as reliable and the

claimant was classified with the ability to perform work

in the medium category. 

Dr. Seale stated that the claimant had

subjective hypersensitivity but "no objective findings

to substantiate functional loss."  Dr. Seale completed

the carrier's form opining the claimant suffered a

temporary aggravation of a pre-existing cervical

condition in his work-related accident.  The claimant

returned to his baseline condition as of June 2, 2014,

with no permanent impairment.

The claimant did discuss returning to Dr.

Seale for treatment of his neck and back using private

insurance.  Dr. Seale explained that any further

treatment would be directed to the claimant’s pre-
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existing conditions.

In an undated letter, Dr. Yelvington assessed

impairment of one hundred percent (100%) to the body as

a whole attributable to the injury that he suffered at

work on August 6, 2013.  This assessment was based on a

March 8, 2016, physical examination. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant is a college educated 67 year-old

man with chronic neck and back pain who exacerbated his

neck pain in an August 6, 2013, incident at work.  He

has been released for work in the medium category based

on a valid FCE and he has transferable skills. 

Therefore, we find he is not totally disabled based on

the 2013 neck injury.  

Anatomical impairment is an essential

component of disability for which the claimant has the

burden of proof, see Wilson & Company v. Christman, 244

Ark. 132, 424 S.W. 2d 863 (1968), Great Plains Bag

Corporation v. Baty, 267 Ark. 943, 593 S.W.2d 51 (Ark.

App. 1979, and Johnson v. American Pulpwood Company, 38

Ark. App. 6, 826 S.W.2d 827 (1992).  Without permanent

disability, the claimant is not entitled to

rehabilitation benefits under Ark. Code Ann. §11-9-505.
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Hampton and Crain v. Black, 34 Ark. App. 77, 806 S.W.2d

21 (1991).

Permanent impairment, which is usually a medical

condition, is any permanent functional or anatomical

loss remaining after the healing period has been

reached.  Ouachita Marine v. Morrison, 246 Ark. 882, 440

S.W.2d 216(1969).  Also, in Wilson & Co. V. Christman, 

244 Ark. 132, 424 S.W.2d 863 (1968), the Arkansas

Supreme Court held that physical functional loss may

best be measured through physical examination by

competent medical specialists.  The Commission must

first evaluate the medical evidence and determine if the

permanent impairment is supported by objective and

measurable findings.  Reader v. Rheem Mfg. Co., 38 Ark.

App. 248, 832 S.W.2d 505 (1992).  Ark Code Ann §11-9-

704(c)(1)(B)(Repl. 1996) states that "any determination

of the existence or extent of physical impairment shall

be supported by objective and measurable physical or

mental findings."  In addition, permanent benefits may

only be awarded upon a determination that the

compensable injury was the major cause of the

impairment, Ark. Code Ann. §11-9-102(5)(F)(ii)(Repl.

1996).
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Physicians assess anatomical impairment while

the Commission determines disability.  Dr. Seale has

given the claimant a zero percent (0%) rating while Dr.

Yelvington opined he claimant was one hundred percent

(100%) disabled.  Dr. Yelvington's rating does not

conform with Commission Rule 34 and is therefore

invalid.  Dr. Seale opined there was no objective

medical evidence supporting causation.  The claimant was

released by his physicians after conservative treatment

for his compensable injury.  Any further treatment would

be directed toward his pre-existing condition.  Dr.

Seale characterized the claimant’s injury as a temporary

aggravation that has returned to its baseline.  We have

given greater weight to Dr. Seale's opinion because he

is a specialist.  Dr. Yelvington is a general

practitioner.  

Wage loss is the degree to which the

compensable injury has affected the claimant’s earning

capacity.  The extent of disability is a question of

fact for the Commission.  Cross v. Crawford County

Memorial Hospital,  54 Ark. App. 130, 923 S.W.2d 886

(1996).  The Commission is charged with assessing wage

loss on a case by case basis.  Facts to be considered in
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assessing wage loss include the claimant’s age,

education, work experience, medical evidence and other

matters which may reasonably be expected to affect the

workers' future earning power such as motivation, post-

injury income, bona fide job offers, credibility, or

voluntary termination.  Glass v. Edens,  233 Ark. 786,

346 S.W.2d 685 (1961); City of Fayetteville v. Guess, 

10 Ark. App. 313, 663 S.W.2d 946 (1984); Curry v.

Franklin Electric,  32 Ark. App. 168, 798 S.W.2d 130

(1990); Oller v. Champion Parts Rebuilders,  5 Ark. App.

307, 635 S.W.2d 276 (1982); and Hope School District v.

Charles Wilson,  2011 Ark. App. 219, __ S.W.3d __(2011). 

The award of wage loss is not a mathematical formula but

a judicial determination based on the Commission's

knowledge of industrial demands, limitations and

requirements, Henson v. General Electric,  99 Ark. App.

129, 257 S.W.3d 908 (2008).

We acknowledge that the claimant’s physicians

have imposed work restrictions, but we find the major

cause of the claimant’s disability is his pre-existing

medical conditions. 

1. The Workers' Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship existed
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on August 16, 2013, at which time the claimant
sustained a compensable neck injury at a
compensable rate of $602.00/$452.00.  Medical
expenses and temporary total disability
benefits (until June 2, 2014) have been
accepted.  Some treatment was provided by the
Veterans Administration.  The claimant
receives Social Security disability. 

2. The claimant has failed to prove entitlement
to an impairment ration for his 2013 neck
injury due to a lack of objective medical
evidence.  Dr. Seale's zero percent (0%)
impairment rating is entitled to more
evidentiary weight than the opinion of Dr.
Yelvington.  According to Dr. Seale,
diagnostic testing does not show causation. 
The claimant’s need for further medical
treatment is related to his pre-existing
chronic neck pain.

 
3. The claimant has failed to prove he is

permanently and totally disabled based on the
valid FCE which shows he is able to work in
the medium weight category.

 
4. The claimant has failed to prove he is

entitled to wage loss as he is highly educated
and has transferrable skills.  The major cause
of his disability is a pre-existing chronic
condition related to two (2) prior neck
surgeries.

 Thus, we, the Full Commission, affirm the

decision of the Administrative Law Judge.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
PHILIP A. HOOD, Commissioner

                                   
CHRISTOPHER L. PALMER, Commissioner


