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OPINION AND ORDER 

 

 The respondents appeal an administrative law 

judge’s opinion filed May 31, 2018. The administrative 

law judge found that the claimant proved she sustained 

a compensable injury. After reviewing the entire record 

de novo, the Full Commission affirms the administrative 

law judge’s opinion. 

I. HISTORY 

Azzie Lopez, now age 69, testified that she became 
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employed with the respondents in 2009. An APN reported 

in February 2010 that the claimant suffered with 

“chronic back pain from arthritis.” The claimant 

continued to follow up for symptoms which included back 

pain. The claimant treated with a chiropractor 

beginning in January 2016 after the claimant reported 

that she had been in a motor vehicle accident.  

The parties stipulated that the employment 

relationship existed at all pertinent times, including 

March 24, 2017. The claimant testified that while she 

was speaking on the phone with a store customer, a co-

worker opened a large door. The claimant testified, 

“You have to put a code in the door to get in. I didn’t 

hear it because I was on the phone with the customer. 

And one of the employees put in the code and came in, 

but she had her kids with her and they was running, 

playing with the door, and they ran up against the 

door. It’s a heavy door, and it came back and hit me in 

the back.” 

According to the record, the claimant treated at 

St. Bernards Medical Center on March 24, 2017: 
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Patient reports she was [at] work today at 

approximately 3:00 another worker open (sic) 

the door and it hit her in the middle of her 

low back…. 

Back:  Mild midline tenderness in the L3-L5 

area, no ecchymosis noted, no significant 

edema…. 

 

Lumbar X-ray: 

Impression:   

1. Age – indeterminate 7 mm anterolisthesis 
of L3 on L4.  

2. Age – indeterminate superior plate 
compression deformity of L5.  

3. Multilevel degenerative disc disease and 
facet arthropathy. 

4. Sacroiliac osteoarthritis. Prominent 
changes of osseous pubis. 

5. Generalized osteopenia, which limits fine 
bony detail.  

6. Findings most compatible with 
cholelithiasis. 

 

A physician’s impression was “Back contusion.”   

 Dr. William R. Hurst noted on March 29, 2017, “The 

patient states that this is a Workman’s Compensation 

injury. She works at T.J. Maxx. She states that she was 

standing there talking on the phone as part of her job 

at work and a door opened and it hit her in the back. 

The patient states that a coworker had opened the door 

and did not know that she was standing back behind it.” 

Dr. Hurst assessed “Thoracic strain. Lumbar strain. 

Work related injury….Lumbar strain secondary to a work 
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related incident.” Dr. Hurst planned, “She was given an 

anti-inflammatory. I think it is okay for her to return 

to work. She is very reluctant to go to work. She 

states that she would like to try some physical therapy 

and some more time before she tries to go back to 

normal activities. We will put her in physical therapy 

and we will see her back in a week. She is encouraged 

to increase fluids, rest, and not do any lifting. She 

acknowledges that. The patient is stable at discharge.” 

The respondent-carrier arranged for the claimant 

to treat with Dr. Michael D. Lack. Dr. Lack reported on 

May 9, 2017, “On March 24th she wass (sic) hit in in the 

back by a door knob. She was hit in the lower thoracic 

region. She had reddness (sic) but no bruising 

noted….Pt had x-rays which showed multiple problems in 

her lower back but no acut (sic) injuries….She saw her 

family doctor and was sent to PT. Pt has not been 

working since the injury. She states her back is not 

strong enough to hold her up….Pt has no bruising or 

discoloration of the back. X-rays showed 7 mm 

anterolishesis (sic) of L3 on L4, superior plate 

compression deformity of L5, multilevel DJD and facet 
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arthropathy, sacroiliac arthritis, and osteopenia.” Dr. 

Lack assessed back pain and stated, “No evidence of 

acute injury from getting hit in the back….Pt chas 

(sic) complaints of pain witout (sic) objective 

evidence of injury from getting hit in the back.”  

Dr. Lack reported on May 9, 2017, “Patient is 

cleared to return to duty without restriction. 

Disposition:  Patient is to follow up with family 

doctor. Released and no follow up needed. Return to 

work on 5/9/2017 with no restrictions.” Dr. Hurst 

stated on May 11, 2017, “Patient Azzie L. Lopez was 

seen in our clinic on 5/11/2017. She is cleared and may 

return to work on:  05/15/2017. Restrictions:  none.” 

The claimant testified that she returned to work for 

the respondents on May 15, 2017.  

A pre-hearing order was filed on March 26, 2018. 

According to the pre-hearing order, the claimant 

contended that “she suffered an injury to her left 

lower back as a result of a specific incident on 

March 24, 2017; that the injury required medical 

treatment and rendered her temporarily totally disabled 

for a period of approximately seven weeks, until her 
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unrestricted release to return to work effective 

May 15, 2017. The claimant seeks the afore temporary 

total disability benefits and the payment of medical 

benefits by the respondents.” 

The respondents contended, among other things, 

that the claim “has been denied and controverted in its 

entirety. The claimant did not sustain a compensable 

back injury while employed by the respondent-employer 

on or about March 24, 2017. There were no objective 

medical findings to support a compensable back injury 

as a result of the incident on or about March 24, 2017. 

While investigating the claim, the respondents paid for 

medical treatment in the amount of $1,678.57. The 

claimant is not entitled to any additional medical 

treatment. The claimant is not entitled to any 

temporary disability benefits. The claimant’s physical 

problems and need for treatment, if any, are not in any 

way related to her employment for the respondent-

employer but are pre-existing conditions. In the 

alternative, if it is determined that the claimant 

sustained a compensable back injury, then the 

respondents contend that the claimant merely sustained 
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a temporary aggravation of her pre-existing back 

condition for which she previously resumed her baseline 

condition no later than March 29, 2017….”   

An administrative law judge scheduled a hearing on 

the issues, “Compensability, temporary total disability 

benefits, and medical bills.” 

After a hearing, an administrative law judge filed 

an opinion on May 31, 2018. The administrative law 

judge found that the claimant “sustained an injury 

arising out of and in the course of her employment” on 

March 24, 2017. The administrative law judge awarded 

medical treatment and a period of temporary total 

disability benefits. The respondents appeal to the Full 

Commission.  

II. ADJUDICATION 

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides, 

in pertinent part: 

(A)“Compensable injury” means: 

(i) An accidental injury causing internal or 

external physical harm to the body ... 

arising out of and in the course of 

employment and which requires medical 

services or results in disability or death. 

An injury is “accidental” only if it is 

caused by a specific incident and is 
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identifiable by time and place of 

occurrence[.] 

 

A compensable injury must be established by medical 

evidence supported by objective findings. Ark. Code 

Ann. §11-9-102(4)(D)(Repl. 2012). “Objective findings” 

are those findings which cannot come under the 

voluntary control of the patient. Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012). 

The employee has the burden of proving by a 

preponderance of the evidence that she sustained a 

compensable injury. Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012). Preponderance of the evidence 

means the evidence having greater weight or convincing 

force. Metropolitan Nat’l Bank v. La Sher Oil Co., 81 

Ark. App. 269, 101 S.W.3d 252 (2003). 

An administrative law judge found in the present 

matter, “3. On March 24, 2017, the claimant sustained 

an injury arising out of and in the course of her 

employment, which caused external harm to her back, 

requiring medical treatment, supported by objective 

findings establishing the injury, which was caused by a 

specific incident and identifiable by time and place of 
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occurrence.” The Full Commission finds that the 

claimant proved by a preponderance of the evidence that 

she sustained a compensable injury. 

The claimant became employed with the respondent-

employer, T.J. Maxx, in 2009. The claimant was assessed 

in February 2010 as having chronic back pain. The 

claimant treated with a chiropractor for a time after a 

motor vehicle accident in 2016. The parties stipulated 

that the employment relationship existed on March 24, 

2017. The claimant testified that, while she was 

performing employment services, she was struck in the 

back by a large door. The respondents initially 

accepted the claim and provided medical treatment. A 

physician’s impression on March 24, 2017 was “Back 

contusion.” 

In workers’ compensation cases, the Commission 

functions as the trier of fact. Blevins v. Safeway 

Stores, 25 Ark. App. 297, 757 S.W.2d 569 (1988). The 

Commission is not required to believe the testimony of 

the claimant or any other witness but may accept and 

translate into findings of fact only those portions of 

the testimony it deems worthy of belief. Farmers Co-op 
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v. Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002). In the 

present matter, the Full Commission finds that the 

claimant’s testimony was credible and worthy of belief. 

The claimant forthrightly testified regarding her 

history of prior back problems and the record 

corroborated the claimant’s testimony regarding events 

which occurred before and after the March 24, 2017 

accidental injury.  

The Full Commission finds that the claimant proved 

by a preponderance of the evidence that she sustained a 

compensable injury. The claimant proved that she 

sustained an accidental injury which caused physical 

harm to the body. The claimant proved that the injury 

arose out of and in the course of employment, required 

medical services, and resulted in disability. The 

injury was caused by a specific incident and was 

identifiable by time and place of occurrence on 

March 24, 2017. The claimant established a compensable 

injury by medical evidence supported by objective 

findings, including the treating physician’s impression 

of “Back contusion” on March 24, 2017. The Arkansas 

Court of Appeals has held that a “contusion” is an 
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objective medical finding. See Nw. Ark. Cmty. Coll. v. 

Migliori, 2018 Ark. App. 286. The Full Commission finds 

in the present matter that the contusion reported on 

March 24, 2017 was causally related to the March 24, 

2017 accidental injury and was not the result of a pre-

existing condition or prior injury. The Commission 

places minimal evidentiary weight on Dr. Lack’s May 9, 

2017 opinion that there was no objective evidence of an 

injury. 

After reviewing the entire record de novo, the 

Full Commission affirms the administrative law judge’s 

opinion. The Full Commission finds that the claimant 

proved by a preponderance of the evidence that she 

sustained a compensable injury on March 24, 2017. The 

claimant proved that the medical treatment of record 

was reasonably necessary in accordance with Ark. Code 

Ann. §11-9-508(a)(Repl. 2012). The Full Commission 

finds that the claimant remained within a healing 

period for her compensable injury and was totally 

incapacitated from earning wages beginning March 25, 

2017 and continuing through May 11, 2017. We therefore 

find that the claimant was entitled to temporary total 
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disability benefits from March 25, 2017 through May 11, 

2017. See Ark. State Hwy. Dept. v. Breshears, 272 Ark. 

244, 613 S.W.2d 392 (1981). The respondents are 

entitled to an appropriate credit pursuant to Ark. Code 

Ann. §11-9-411(a)(Repl. 2012). 

IT IS SO ORDERED. 

 

    ___________________________________ 

    SCOTTY DALE DOUTHIT, Chairman 

 

 

    ___________________________________ 

    PHILIP A. HOOD , Commissioner 

 

 

 

Commissioner Palmer Dissents. 

         

Dissenting Opinion 

 

  In finding that the claimant proved she 

sustained a compensable back injury, the majority 

relies on the recent case of Northwest Ark. Community 

College v. Migliori, 2018 Ark. App. 286, 549 S.W.3d 399 

(2018).  More specifically, the Migliori court found 

that substantial evidence supported the Commission’s 

finding that Migliori established a compensable head 

injury by medical evidence supported by objective 

findings, namely a scalp contusion. Citing, Ellis v. 
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J.D. & Billy Hines Trucking, Inc., 104 Ark. App. 118, 

289 S.W.3d 497 (2008)(citing, Parson v. Ark. Methodist 

Hosp., 103 Ark. App. 178, 287 S.W.3d 645 (2008)(holding 

that contusions are objective findings because they do 

not come under the voluntary control of the patient).  

In short, Migliori sustained a concussion when she fell 

backwards off of a yoga ball and hit her head on a 

desk.  The only visible sign of injury on the day of 

the incident was a contusion (or, bump) on the back of 

her head.   

  Appellants argued that Migliori suffered from 

a history of subjective symptoms, to include vertigo, 

tinnitus, and mild left-unilateral hearing loss prior 

to her July, 2016, work-related incident, caused by a 

car accident in which she was involved in 2012.  The 

record, as the record here, showed that Migliori had 

been under active medical treatment for these residual 

symptoms pretty much up until the time of her injury, 

although she was fully functional at the time of her 

injury.  Migliori’s treating physician opined that, it 

was more likely than not, that swelling around her 

nerves caused by her concussion worsened these 



LOPEZ-G702856  14 

 

  

conditions.  The Commission agreed, as did the Court of 

Appeals. 

  The claimant here has a long, documented 

history of arthritic back problems dating back to at 

least 2010, for which she has received ongoing medical 

treatment to include prescription pain relievers.  Just 

as the claimant in Migliori, supra, prior to her 

alleged work-related injury the claimant was involved 

in a major motor vehicle accident following which she 

underwent approximately four (4) months of chiropractic 

treatment for symptoms to include low back pain and 

spasms.  The claimant admitted that she still 

experienced back spasms and pain, and medical records 

confirmed that she was still symptomatic upon her 

release by her chiropractor, Dr. Myshka, in April of 

2016.  And, while assuming, arguendo, that the claimant 

may not, in fact, have missed any work following her 

release by Dr. Myshka, she admittedly continued to take 

Tramadol for back pain up until the time of her 

March 24, 2017, accident.  Thus, reasonable minds could 

conclude that the claimant never fully recovered from 
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symptoms associated with this accident and/or with her 

pre-existing arthritic back condition. 

  Throughout the course of this claim, the 

claimant gave a fairly consistent story concerning the 

events of March 27, 2017: she was struck in the back by 

a door.  However, it is notable that, whereas the 

claimant originally reported that the door hit her in 

the lower back as it swung back from being pushed open, 

by the time she saw Dr. Lack in April of 2017, she 

reported that she had been specifically struck by the 

door knob in the mid/lower thoracic region of her back.  

Dr. Lack saw no clinical evidence supporting such an 

injury to the claimant’s back, however, nor did he see 

evidence from her emergency room records indicating 

that she had suffered an acute back injury.  Likewise, 

Dr. Hurst saw no objective evidence - clinical or 

otherwise - to suggest that the claimant had suffered 

any injury attributable to the March 24, 2017, 

incident.  Further, contrary to her testimony, Dr. 

Hurst’s March 29, 2017, medical report demonstrates 

that it was at the claimant’s request that he took her 

off work and started her in physical therapy - - not 
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his.  According to Dr. Hurst, the claimant could have 

returned to work on March 29, 2017, without 

restrictions.  According to the claimant, it was also 

at her request that Dr. Hurst returned her to work.  

Thus, with the exception of being seen by Dr. Lack at 

the respondent’s request, the claimant otherwise 

appeared to be in complete control of her treatment 

regarding her alleged injury. 

  Moreover, and more importantly, emergency 

room records from March 24, 2017, reveal that the 

claimant denied weakness or pain in her legs, there was 

no finding of ecchymosis (bruising) or significant 

edema (swelling), and a lumbar x-ray revealed age and 

arthritic-related conditions only, with no acute 

findings.  The claimant testified that just five (5) 

days later, however, Dr. Hurst examined her, found her 

to be weak in her back and leg, referred her to 

therapy, and took her off work.  

  Questions concerning the credibility of 

witnesses and the weight to be given to their testimony 

are within the exclusive province of the Commission.  

Powers v. City of Fayetteville, 97 Ark. App 251, 248 
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S.W.3d 516 (2007).  The claimant’s testimony is riddled 

with inconsistencies.  Therefore, I find her to be an 

unreliable witness and I assign her testimony little 

probative value.  Based on the most credible evidence 

of record - the claimant’s medical records - the 

claimant has suffered from chronic symptoms associated 

with arthritis in her mid and low back for a very long 

time.  Further, she has been and was symptomatic at the 

time of her alleged March 24, 2017, low back injury as 

is supported by her continued and ongoing use of the 

prescription pain relievers Tramadol and Mobic.  

Moreover, the claimant was involved in a serious motor 

vehicle accident the year prior to her alleged 

March 24, 2017, low back injury for which she underwent 

approximately four (4) months of medical treatment and 

concerning which she was still symptomatic for muscle 

spasms and pain in her low back at the time of her 

release by Dr. Myshka.   

  Whereas a contusion is an objective finding, 

I do not find that the mention of “some edema” in 

emergency room records constitutes sufficient objective 

findings to establish a compensable injury by medical 
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evidence supported by objective findings as anticipated 

by our statute.  This is supported by the fact that the 

claimant’s preexisting conditions and symptoms were not 

worsened by her alleged injury, and, unlike Migliori, 

supra, where her contusion was a sign of a concussion, 

the claimant’s contusion here was simply that: slight 

swelling that quickly resolved and manifested into no 

acute condition.   

  The preponderance of the credible evidence in 

this claim, particularly the medical evidence, 

establishes that the claimant suffers from a long 

history of chronic symptoms associated with arthritis 

in her back for which she had been under medical 

treatment for many years prior to her alleged March 24, 

2017 accident.  Further, the claimant’s medical 

treatment of March 29, 2017, and beyond was merely a 

continuation of that treatment, and the claimant’s 

treatment modality was changed at her insistence as 

opposed to a doctor’s recommendation. 

  Based upon the above and foregoing, the 

claimant has failed, in my opinion, to present medical 
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evidence supported by objective findings, as defined in 

Ark. Code. Ann. § 11-9-102(16), establishing an injury.   

  Further, the claimant’s arthritic back 

condition existed long before this incident occurred, 

it was being actively treated with prescription pain 

medication at the time of the incident, and the 

claimant admitted that she experienced occasional pain 

following her January, 2016, motor vehicle accident in 

or about the same region of her back that she now 

claims injury.  Therefore, the claimant has failed to 

prove that a causal relationship exists between her 

arthritic back condition and the alleged work-related 

incident which is the subject of this claim.  

  Therefore, I dissent from the majority 

finding that the claimant proved she sustained a work-

related compensability back injury as established by 

medical evidence supported by objective findings. 

 

    ___________________________________ 

    CHRISTOPHER L. PALMER, Commissioner 


