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Decision of Administrative Law Judge: Affirmed as
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OPINION AND ORDER

Respondent No. 1 and Respondent No. 2 appeal an

administrative law judge’s opinion filed September 20,

2017.  The administrative law judge found that the

claimant proved she sustained an “aggravation of a pre-

existing condition.”  The administrative law judge

apportioned liability between the two carriers.  After
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reviewing the entire record de novo, the Full Commission

finds that claimant sustained a compensable injury on

August 26, 2016.  We find that Respondent No. 2,

Accident Fund Insurance Company of America, is solely

liable for benefits related to the August 26, 2016

compensable injury.    

I.  HISTORY

Kerry Denise Lee, now age 60, testified that she

began working for the respondent-employer in 1995.  The

claimant testified that she was a “cytology preparatory

technician,” which work involves placing specimens on

slides for microscopic review.  The record indicates

that Respondent No. 1, Bridgefield Casualty Insurance

Company, was providing coverage in 2012.  The parties

stipulated that “in 2012, the claimant injured her left

knee in a fall at work[.]”

According to the record, Dr. Ethan J. Schock

evaluated the claimant on August 10, 2012:

Mrs. Lee is a pleasant 54-year-old lady who is
here today for evaluation of her right knee. 
She has had a tough year.  She fell back in
May with a work-related injury to her left
knee and she underwent open reduction and
internal fixation of her left patella
fracture.  This was managed by Dr. Weber.  She
[had] done well with this and actually
returned to work for about 2 weeks.  However
she’s had progressive pain over the medial
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aspect of her right knee.  She has no specific
injury but has been relying on her right knee
more than usual because of her left knee
restrictions....

Examination today shows a slight effusion. 
There is some crepitus in the patellofemoral
articulation....X-rays demonstrate some
moderate patellofemoral arthritis but no acute
process or evidence of fracture.  

Dr. Schock assessed, “I suspect she has a medial

meniscal tear.  She has no history of injury but she did

fall within a forced (sic) to fracture her left patella

and she’s been doing a lot more activity with her right

knee because of the limitations on the left.”  Dr.

Schock performed an injection and recommended

strengthening exercises.  

An MRI of the claimant’s right knee was taken on

August 20, 2012, with the impression, “A vertically

oriented tear is present in the posterior horn of the

medial meniscus.  Mild degenerative signal is seen in

the body of the medial meniscus.  The lateral meniscus

is normal in appearance.  There is thinning of the

articular cartilage of the patella.  A small joint

effusion is present.”  

Dr. Michael J. Weber performed surgery on

October 10, 2012: “Arthroscopy of the right knee with

partial medial meniscectomy and chondroplasty.”  The
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post-operative diagnosis was “1.  Osteoarthritis of the

right knee.  2.  Torn medial meniscus, right knee.”  Dr.

Weber provided follow-up treatment, and he reported on

December 17, 2012, “This patient returns now

approximately 8 weeks out on arthroscopic debridement of

her right knee.  She still has some symptoms but she

feels she has improved enough that she can return to her

regular duties at work....We’re going to discharge her

from our care at this time and allow her full duties at

work.”  

The claimant returned to Dr. Weber on April 15,

2013: “This patient is back today approximately 6 months

after an arthroscopic procedure on her right knee.  Her

findings were osteoarthritis and a torn medial meniscus. 

She was never well after her surgery and reports to me

today that she needs a cane to get around and that her

knee has been giving way causing her to fall....New x-

rays were made today and she does have medial

compartment narrowing and some osteophytes that I would

not say it’s different from x-rays done preoperatively.” 

Dr. Weber assessed “Osteoarthritis of the right knee

with a possible superimposed internal derangement.”  Dr.

Weber planned, “Because the following is dangerous and
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might result in a fracture I think we should reexamine

her knee [with] an MRI scanner.”

An MRI of the claimant’s right knee was taken on

April 24, 2013, with the impression, “Moderate to marked

osteoarthritis in the medial and patellofemoral

compartments of the knee.  Mild osteoarthritis of the

lateral compartment of the knee.  Tears of the posterior

horn and body of the medial meniscus, as described

above.”  Dr. Weber performed surgery on July 19, 2013:

“Right total knee arthroplasty.”  The pre- and post-

operative diagnosis was “End-stage osteoarthritis of the

right knee.”  Dr. Weber performed additional surgery on

September 10, 2014:  “1.  Arthroscopy of the left knee

with partial medial and lateral meniscectomy and

debridement.”  The post-operative diagnosis was “1. 

Osteoarthritis, left knee.  2.  Torn medial and lateral

menisci, left knee.”         

Dr. Weber saw the claimant on July 7, 2015 and

assessed “Painful right total knee at 2 years.”  Dr.

Weber reported on July 28, 2015, “inflammatory

laboratory testing was negative.”

Dr. D. Gordon Newbern performed surgery on

February 8, 2016: “Revision right total knee
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replacement.”  The post-operative diagnosis was “Failed

right total knee replacement with suspected fibrous

ingrowth of uncemented total knee replacement.”  The

parties stipulated that “in February 2016, the claimant

required revision surgery to her right knee.  These

claims were paid by Bridgefield Casualty Insurance

Company.”

A Radiology Report dated February 25, 2016

indicated, “AP, lateral, and merchant views of the right

knee are taken today and reviewed by Dr. Newbern.  This

reveals a right Total Revision that is well sized, well

fixed, and well aligned.  The patella is tracking

centrally.  No other abnormalities are reported.”

Dr. Newbern reported on May 5, 2016, “Ms. Lee

returns today for a 3-month follow up of her right total

knee revision.  She notes that she still has some

soreness but her motion has come along nicely and the

knee feels differently.  It feels more stable than it

had previously....X-rays from the 2-week postop visit

are reviewed and show that the components are in very

good position.  There is good sizing, good alignment,

and good fixation.”  Dr. Newbern released the claimant

to return to work at reduced hours.  
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The parties stipulated that “on August 26, 2016,

the claimant sustained a right patellar injury at work

while bending or pushing against a foot rest.  This

claim is being paid by Accident Insurance Company of

America.”  Dr. Newbern performed surgery on April 5,

2017: “1.  Allograft, extensor mechanism reconstruction

of the right knee.  2.  Application of a long leg

splint.”  The post-operative diagnosis was “Failed right

knee extensor mechanism in the setting of a patella

fracture and revision total knee replacement.”  

A pre-hearing order was filed with the Commission

on April 11, 2017.  The pre-hearing order identified

Respondent No. 1 as Accident Fund Insurance Company of

America.  Accident Fund contended that “the claimant’s

need for treatment after the August 26, 2016 incident is

a natural and probable consequence of the revision

surgery and Bridgefield Casualty has liability.”  The

pre-hearing order identified Respondent No. 2 as

Bridgefield Casualty Insurance Company.  Bridgefield

Casualty contended that “the avulsion injury is a new

injury with new objective findings which is Accident

Fund’s liability.”

The parties agreed to litigate the following
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issues: “Compensation rate, compensability (aggravation

or recurrence), carrier liability and possible

reimbursement, and attorney’s fees.  All other issues

are reserved.”  

A hearing was held on June 23, 2017.  At that time,

counsel indicated that respondent-carrier Bridgefield

Casualty Insurance Company should be identified as

Respondent No. 1.  The claimant’s testimony indicated

that Respondent No. 2, Accident Fund Insurance Company,

was paying for medical treatment and temporary total

disability benefits.      

An administrative law judge filed an opinion on

September 20, 2017.  The administrative law judge found,

among other things, that the claimant proved she

sustained an “aggravation of a pre-existing condition.” 

The administrative law judge apportioned liability

between the two carriers.  Respondent No. 1 appeals to

the Full Commission and Respondent No. 2 cross-appeals.

II.  ADJUDICATION

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
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which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]  

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).  

An aggravation is a new injury resulting from an

independent incident.  Johnson v. PAM Transport, Inc.,

2017 Ark. App. 514, 529 S.W.3d 678.  An aggravation,

being a new injury with an independent cause, must meet

the definition of a compensable injury in order to

establish compensability for the aggravation.  Id.  

The employee has the burden of proving by a

preponderance of the evidence that she sustained a

compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).

An administrative law judge found that the claimant
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prove she “sustained an aggravation of a pre-existing

condition.”  The Full Commission finds that the claimant

proved she sustained a compensable aggravation on

August 26, 2016.  The record indicates that the claimant

became employed with the respondents in 1995.  The

claimant sustained a compensable left knee injury in

2012 while Respondent No. 1 was providing coverage.  The

claimant subsequently began suffering from symptoms in

her right and left knees.  The claimant underwent right

knee surgery in October 2012, July 2013, and September

2014.  The claimant underwent a right total knee

replacement in February 2016.  A Radiology Report on

February 26, 2016 showed a well-aligned Total Revision,

“No other abnormalities are reported.”  The claimant’s

treating surgeon released the claimant to return to work

on May 5, 2016.  

The parties stipulated that “on August 26, 2016,

the claimant sustained a right patellar injury at work

while bending or pushing against a foot rest.”  The

claimant testified, “I put my feet on the foot rest to

kind of scoot myself back into the chair and I heard a

pop and pain immediately....It broke the kneecap.”  The

parties stipulated that Respondent No. 2, Accident Fund,
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paid benefits related to the resulting claim.  Dr.

Newbern performed surgery on April 5, 2017.  The post-

operative diagnosis was “Failed right knee extensor

mechanism in the setting of a patella fracture and

revision total knee replacement.”

As we have discussed, an aggravation is a new

injury resulting from an independent incident.  Johnson,

supra.  An aggravation, being a new injury with an

independent cause, must meet the definition of a

compensable injury in order to establish compensability

for the aggravation.  Id.  The Full Commission finds

that the claimant proved she sustained a compensable

injury on August 26, 2016.  The claimant proved that she

sustained an accidental injury causing physical harm on

August 26, 2016.  The injury arose out of and in the

course of employment and required medical services.  The

injury was caused by a specific incident and was

identifiable by time and place of occurrence on

August 26, 2016.  The claimant established a compensable

injury by medical evidence supported by objective

findings, namely the post-operative diagnosis of

“patella fracture” on April 5, 2017.  The Full

Commission finds that the patella fracture was causally
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related to the August 26, 2016 compensable injury. 

Respondent No. 2 was providing coverage at the time of

the August 26, 2016 compensable injury.  

After reviewing de novo the entire record currently

before us, therefore, the Full Commission finds that

Respondent No. 2, Accident Fund Insurance Company of

America, is solely liable for benefits related to the

August 26, 2016 compensable injury.    

IT IS SO ORDERED.  

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

CHRISTOPHER L. PALMER, Commissioner


