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OPINION FILED AUGUST 1, 2018

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE ANDY L. CALDWELL,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE CHARLES H.
McLEMORE, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed February 12, 2018.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The employment relationship existed at all
times pertinent, to include July 31, 2017,
during which time the claimant earned an
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average weekly wage of $693.02, generating
weekly compensation benefit rates of
$462.00/$347.00, for temporary total/permanent
partial disability.

3. The claimant has failed to sustain her burden
of proof that she suffered an injury to her
back on July 31, 2017, arising out of and in
the course of her employment caused by a
specific incident and identifiable by time and
place of occurrence.

4. The claimant’s claim of entitlement to
benefits pursuant to Ark. Code Ann. §11-9-
505(a)(1) is rendered moot with the above
finding.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant has failed to sustain her burden of proof

that she suffered an injury to her back on July 31,

2017, arising out of and in the course of her employment

caused by a specific incident and identifiable by time

and place of occurrence.  The claimant’s claim of

entitlement to benefits pursuant to Ark. Code Ann. §11-

9-505(a)(1) is rendered moot.

Factual and Medical Background

The claimant is currently 35 years old and

worked for the respondent-employer as correctional field
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sergeant.  On July 31, 2017 the claimant suffered an

injury to her low back in the course and scope of her

employment.  The claimant testified that the accident

occurred in the following way:

Q Did you return to work on July
31st?

A I did.

Q And what did you do when you
got to work?

A I clocked in, went down to the
barn, saddled my horse, got on
my horse, rode down to –

Q Let me stop you.  So what time
do you normally get to work?

A 5:30 in the morning.

Q Okay.  And your shift was from
5:30 until when?

A 1:00 p.m.

Q Okay.  And so you got there at
5:30 this morning, clocked in,
and then go ahead, I’m sorry.

A Got on my horse, rode down, got
my inmates, went and worked in
the field with them, and then
we had to do heat lay-ins where
you take inmates that are new
to the field because of the
heat, you have to take them
back to prevent heat exhaustion
and things of that nature.  So
I escorted my group of inmates
back to the sally port to come
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open, so I had the inmates
sitting back-to-back in front
of me.  I had my back to the
parking lot, and I was watching
my inmates on my horse.

Q And did something happen?

A I heard what sounded like, it
was a loud bang.  The inmates
said that it was –

...

So the loud bang scared my
horse and my horse spooked, and
when she spooked, she went very
quickly to the right, and I
started to fall off to the
left.

Q Did you actually fall off the
horse?

A I did not actually fall off, I
caught myself.

The claimant reported the incident to her

supervisor and was sent to NEA Baptist Clinic for

treatment.  The musculoskeletal physical examination

revealed “[t]ender spasm bilateral lumbar perispinous”. 

A herniated disc was suspected so a lumbar MRI was

recommended.  The claimant was also prescribed

prednisone and taken off of work.  An MRI of the lumbar

was taken on August 14, 2017.  The impression from the

MRI was noted as follows:



Kazlaskas-G706107 6

IMPRESSION: THERE IS SEEN ANNULAR
BULGE WITH IMPINGEMENT OF THECAL SAC
L2-L3.

Opinion

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

The claimant was injured in a specific

incident in the course and scope of her employment.  The

claimant testified that on July 31, 2017, while she was

riding her horse, a loud noise spooked the horse; the
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horse went one way and the claimant started falling in

the other direction.  The claimant’s back was jarred in

the process of her regaining her balance.  There were

also objective findings of the claimant’s injury to her

low back revealed by an MRI in the form of an annular

bulge with impingement of thecal sac at the L2-L3 level. 

In addition, the claimant received medical treatment for

this injury, which included prescription medications.

Morgan Jaco, Timothy Craig, and James Hill

were called by the respondents as witnesses.  I note

that Jaco, Craig and Hill testified that they work for

the respondent-employer.  Act 796 of 1993 requires that

neither party be given the benefit of the doubt.  The

testimony of both the claimant and the respondents are

always considered controverted.  See Patterson v. Frito

Lay, Inc., 66 Ark. App. 159, 166, 992 S.W.2d 130, 1999

Ark. App. LEXIS 227 (1999). 

Jaco completed three different witness

statements at the request of the employer.  I do not

credit the statements of Jaco.  The statement dated

August 9, 2017 indicated that she replaced the claimant

on the horse Sara on July 31, 2017 and remained on the

horse for the duration of the day without incident.  In
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the statement dated August 15, 2017, Jaco indicated that

she never saw Sara buck or spook.  The third statement

completed over two months after the incident on October

3, 2017, was written at the request of her supervisor,

Lieutenant O’Melia, and added the facts that she

witnessed the claimant limping while she was walking and

having issues putting her saddle on her horse.  

Craig’s statement was also completed on

October 3, 2017 and indicated that he recalled seeing

the claimant hold her back after mounting her horse. 

Given the amount of time that passed between the

incident and this statement, the fact that Craig

indicated that he had seen the claimant mount her horse

on several other occasions and the fact that he

testified that he did not know the claimant well, I do

not find it credible that he would recall this specific

insignificant incident of the claimant holding her back

after mounting her horse on the specific date of July

31, 2017.   

Major James Hill’s testimony regarding whether

the claimant’s horse could spook from the sound of a

lawnmower backfiring leaves me to resort to speculation

and conjecture. Speculation and conjecture are not to be
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substituted for credible evidence by the Commission.

Dena Construction Company v. Herndon, 264 Ark. 791, 575

S.W.2d 155 (1979).  Hill was not present at the time of

the claimant’s accident and admitted on cross

examination that he had no reason to dispute the

claimant’s testimony regarding how her injury occurred

because he was not there.  Hill testified further that

he did not know if the claimant’s horse spooked on July

31, 2017.

Prior to her work accident, the claimant

injured her low back at home while moving.  The employer

takes the employee as he finds him.  Conway Convalescent

Center v. Murphree, 266 Ark. 985, 585 S.W.2d 462 (Ark.

App. 1979).  The claimant testified that after the work

accident she began having spasms immediately.  The

claimant testified further that her back pain after the

accident was different.  According to the claimant, the

pain after her work accident was “intense excruciating

pain”.

The claimant’s husband, Peter Kazlaskas,

testified that the claimant’s injury at home was

different from her workplace injury.  According to Mr.

Kazlaskas, the claimant had back pain the week before
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her work injury and had a sore back.  Additionally Mr.

Kazlaskas testified that when he got home on July 31,

2017, the claimant was in bed and she told him that her

back had not hurt like that before.  Mr. Kazlaskas also

testified that it appeared that stretching appeared to

cause the claimant extreme pain, which was different

from what he had observed before her work accident.  In

addition, Mr. Kazlaskas testified that after the work

accident, he had to help the claimant out of bed and

help her up the stairs.  Mr. Kazlaskas testified that he

did not have to assist the claimant in these ways prior

to July 31, 2017.

The claimant sought medical treatment from

Sherwood Urgent Care on July 25, 2017 with the

complaints of sciatic nerve pain, leg pain, foot pain,

and back pain.  The claimant denied having muscle

spasms.  During this visit, there were no x-rays taken. 

Also, the medical provider did not refer the claimant

for an MRI.  The claimant received an intramuscular

injection of Ketorolac Trometharmine and was discharged

with instructions to drink plenty of fluids, get plenty

of rest, and take medicines as directed.

The claimant was off from work for five days. 
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An Essential Job Function form was completed on July 28,

2017, wherein the claimant’s medical provider indicated

that she could perform all of the essential job

functions.  The claimant returned to work on July 31,

2017.  Eric Haertling, APRN, noted in his July 28, 2017

medical record that the claimant indicated that her back

pain had resolved and she was able to go back to full

duty.  Clearly the minor back pain that the claimant

experienced prior to her work accident had been

adequately treated. 

Based on the aforementioned, I find that the

claimant proved by a preponderance of the evidence that

she sustained a compensable injury to her low back.

For the foregoing reasons, I must dissent from

the majority opinion.

                               
PHILIP A. HOOD, Commissioner


