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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G706115

LEAMON JOHNSON, EMPLOYEE  CLAIMANT

TRG HARRISON, LLC, EMPLOYER RESPONDENT NO. 1

ZURICH AMERICAN INSURANCE CO.,
CARRIER/TPA RESPONDENT NO. 2

CHUBB INSURANCE GROUP RESPONDENT NO. 3

OPINION FILED OCTOBER 23, 2018

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE JARID M. KINDER,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE RICK
BEHRING, JR., Attorney at Law, Little Rock, Arkansas.

Respondents Nos. 1 and 3 represented by the HONORABLE
PHILLIP M. BRICK, Attorney at Law, Little Rock,
Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents 1 and 3 appeal from a decision of

the Administrative Law Judge filed May 7, 2018.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
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Commission has jurisdiction over this
claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibit No. 4, the
transcript of the deposition of Donald
Hawkins, is hereby admitted into evidence and
will be given due weight.

4. The preponderance of the evidence establishes
that Claimant did not suffer a compensable
injury by specific incident to his left fibula
on April 3, 2017 because he was not performing
employment services at the time of the
occurrence.

5. Based on the above finding, the exclusive
remedy provision in Ark. Code Ann. § 11-9-
105(a) (Repl. 2012) does not apply here.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full



Johnson-G706115 3

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion.  I concur with the

majority’s finding that the claimant’s proffered Exhibit

No. 4, the transcript of Donald Hawkins, is admitted

into evidence and will be given due weight.  However, I

must dissent from the majority opinion finding that the

preponderance of the evidence establishes that the

claimant did not suffer a compensable injury by specific

incident to his left fibula on April 3, 2017 because he

was not performing employment services at the time of

the occurrence; and based on the above finding, the

exclusive remedy provision in Ark. Code Ann. §11-9-
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105(a) (Repl. 2012) does not apply here.

Factual & Medical Background

On April 3, 2017 the claimant arrived at the

employer’s parking lot at approximately 5:45.  When he

first arrived, he went to the front door to wait to

clock in at 8:00 but did not go into the building

immediately because the door was locked.  According to

the claimant, Donald Hawkins eventually opened the

overhead metal door and the claimant went into the

building at approximately 7:50.  The claimant explained

how the accident happened:

Q Okay.  What happened after you
went in the building?

A I walked through the building
to the south wall, then I
turned left and got almost to
where you had to turn back to
the left to go to the time
clock and I tripped over a trip
bar on a roll of aluminum
tubing and it throwed [sic] me
to the concrete floor.

The claimant testified that he was required to

clock in at work every day and did so by typing in a

code and scanning his thumb print.  The claimant

testified further that the employer’s policy prohibited

employees from clocking in more than 5 minutes before
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their shift begins.  The claimant also confirmed that

deposition testimony of Darrell Seaman who stated that

employees do not conduct any work until they clock in. 

According to the claimant, he was neither clocked in nor

performing any tasks for the respondent-employer when he

fell.

On cross examination the claimant admitted

that he was paid by the hour and required to clock in so

that the respondent-employer would know how much to pay

him.  The claimant testified that the time clock was

inside the main building where he entered when he fell. 

According to the claimant he was required to wear steel-

toed boots inside the building and was doing so on the

day of the accident.

Donald Hawkins, the yard manager, confirmed

that the claimant was required to clock in by 8:00 a.m.

and that he was required to wear steel-toed boots or

shoes.  Hawkins also testified that the claimant was not

responsible for performing any employment services prior

to clocking in.

Opinion

For the claimant to establish a compensable

injury as a result of a specific incident, the following
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requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

The claimant’s accidental injury

unquestionably caused internal physical harm and is

identifiable by time and place of the occurrence. 

Additionally, there are clearly objective findings of

the claimant’s injury.  The issue in this claim is

whether the injury arose out of and in the course of his

employment, in other words, whether the claimant was

performing employment services at the time he sustained

his injury.  
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The term "employment services" is not defined

in the Arkansas Workers’ Compensation Act, but the

Supreme Court has stated that “an employee performs

employment services when doing something that is

generally required by the employer.”  CV'S Family Foods

v. Caverly, 2009 Ark. App. 114, 304 S.W.3d 671

(2009)(citing Wallace v. West Fraser South, Inc., 365

Ark. 68, 225 S.W.3d 361 (2006)); Texarkana v. Conner,

373 Ark. 372, 284 S.W.3d 57 (2008). The test for

“employment services” is “the same as that used to

determine whether an employee was acting within the

course of employment, i.e., whether the injury occurred

within the time and space boundaries of the employment,

when the employee was carrying out the employer's

purpose or advancing the employer's interest directly or

indirectly.”  Id.  The Supreme Court in Texarkana v.

Conner, supra, stated that the “critical inquiry is

whether the interests of the employer were being

directly or indirectly advanced by the employee at the

time of the injury,” and that the issue depends on the

particular facts and circumstances of each case.  The

Court of Appeals has also explained that “[w]hatever

‘employment services’ means must be determined within
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the context of individual cases, employments, and

working relationships, not generalizations made devoid

of practical working conditions.”  Honeysuckle v. Stout,

2009 Ark. App. 696, 374 S.W.3d 14 (2009). 

This case is analogous to Caffey v. Sanyo Mfg.

Corp., 85 Ark. App. 342, 154 S.W.3d 274 (2004) and

Cont’l Constr. Co. v. Nabors, 2015 Ark. App. 60, 454

S.W.3d 762.  In Caffey, the claimant arrived at her

workplace ten minutes before her shift and fell in the

hallway to the clock-in station, within five feet of the

clock.  After showing her identification badge at two

locations, Caffey was required to enter the

manufacturing plant, walk down a hallway, and clock in. 

The Court found that Caffey’s actions were not only

required by her employer, but the acts also advanced the

employer’s interest.  The Caffey Court held that

substantial evidence supported the Commission’s decision

that Caffey was performing employment services when she

slipped and fell on her way to clock in for her shift.

In Nabors, the Court held that the Commission

properly awarded an employee benefits because Nabors

sustained a compensable injury when he fell while

walking from the main gate of the construction site to
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his employer’s work trailer prior to clocking in.  The

Nabors Court found that Nabors was advancing his

employer’s interests when he complied with the general

contractor’s rules regarding access to the job site by

donning his personal protective equipment and swiping

his access card at the front gate.

As in Caffey, the claimant herein was

performing employment services when he was involved in a

work-related accident.  The claimant was required to

enter the main building where the time clock was located

and clock in each day at the beginning of his shift. 

The claimant testified that he entered the building

through the loading bay, which, at the time, was the

only available entrance since the front door was locked. 

Entering through the bay was an acceptable entry point

and, according to Hawkins, did not violate any of the

employer’s policies.  Upon entering the building to

clock in, the claimant informed Hawkins that the front

door was locked.

Also, similarly to the claimant in Nabors, the

claimant in the present case was advancing the interests

of the employer indirectly by complying with the

respondent-employer’s rules by wearing the required
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personal protective equipment.  The claimant testified

that he was required to wear steel-toed boots or shoes

whenever he was inside the warehouse.  The claimant

testified further that he was wearing steel-toed shoes

when the accident occurred.  Hawkins confirmed that the

employer’s policy required employees to wear steel-toed

boots or shoes. 

Therefore, I find that the claimant sustained

a compensable injury to his left leg and that the

exclusive remedy provision found in Ark. Code Ann. §11-

9-105(a) (Repl. 2012) does apply.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

                              
PHILIP A. HOOD, Commissioner


