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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE CHARLES
H. McLEMORE, Attorney at Law, Little Rock, Arkansas.

Respondents No. 2 represented by the HONORABLE DAVID L.
PAKE, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed November 3, 2017.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:
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1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship
existed on December 9, 2013, at which
time the claimant sustained a
compensable injury at a compensation
rate of $602.00/$452.00. Medical
expenses, temporary total disability
benefits (until April 4, 2014), and a
three percent (3%) impairment rating as
assessed by Dr. Simpson have been
accepted. The claimant has a child
support obligation in Drew County. This
claim has been the subject of a previous
hearing with Opinions entered on
February 4, 2016, and September 7, 2016.
The Medical Cost Containment Division
approved a change of physician from Dr.
K. Holder to Dr. W. Rutledge on November
21, 2016. The claimant receives Social
Security Disability benefits.

2. The claimant has proven, by a
preponderance of the evidence of record,
that he is entitled to wage-loss in the
amount of twenty percent (20%) in
addition to the three percent (3%)
anatomical rating for a total of twenty-
three percent (23%). The compensable
back injury is the major cause of
disability.

3. Based on the FCE results and his
transferrable skills as a supervisor,
the claimant is not permanently and
totally disabled.

4. The correct compensation rate is based
on the claimant’s contract of hire.

5. Respondent #1 is not entitled to a
credit due to their binding stipulation
on the compensation rate at the first
hearing.

6. As The Fund was not a party to the
initial stipulation on the compensation
rate, they are not bound by the
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stipulation agreed to by the claimant
and respondent #1.

7. If they have not already done so, the
respondents are directed to pay the
court reporter, Shawna Shepherd, fees
and expenses within thirty (30) days of
receipt of the bill.

8. This claim has been controverted and the
claimant's counsel is entitled to the
maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-
715, §11-9-801, and WCC Rule 10.

Pursuant to the Full Commission decisions
of Coleman v. Holiday Inn, (November
21,1990) (D708577), and Chamness v.
Superior Industries, (March 5, 1992)
(E019760), the claimant's portion of the
controverted attorney's fee is to be
withheld from, and paid out of, indemnity
benefits, and remitted by the respondent,
directly to the claimant's attorney.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the November 3,

2017, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law
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therein, and adopt the opinion as the decision of the

Full Commission on appeal.

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

IT IS SO ORDERED.

                                                        
                    SCOTTY DALE DOUTHIT, Chairman

  
                                                        
                    PHILIP A. HOOD, Commissioner

Commissioner Palmer concurs in part and dissents in
part.

CONCURRING AND DISSENTING OPINION

          I concur, in part, and dissent, in part, from

the majority opinion.  Specifically, I concur with the

finding that the claimant failed to prove that he was

left permanently and totally disabled as a result of his

December 9, 2013, back injury.  However, my carefully

conducted de novo review of this claim in its entirety

reveals that the claimant failed to prove that he is

entitled to wage-loss above his three percent (3%)
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permanent physical impairment rating.  The

administrative law judge failed to provide a substantial

basis for an award of twenty-percent (20%) wage loss. 

Therefore, based upon a consideration of the medical

evidence, and other factors affecting wage loss such as

the claimant’s age, level of education, work experience,

motivation, post-injury income, credibility, demeanor,

and a multitude of other factors, Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990), I

find that the claimant has failed to prove that he is

entitled to twenty percent (20%) wage loss.

          A. Compensation Rates/Average Weekly Wage

          In her November 3, 2017 opinion, the

administrative law judge found that 1) the claimant’s

correct compensation rate was based upon his contract of

hire1, 2) Respondent No. 1 was not entitled to a credit

for overpayment of compensation due to its binding

stipulation at the first hearing regarding compensation

rates, and 3) as the Fund was not a party to the initial

stipulation concerning compensation rates, they were not

bound by the stipulation agreed to by the claimant and

Respondent No. 1.

1 $18.95 per hour x 40 hours per week x 52 weeks.
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          This claim was the subject of two (2) prior

hearings resulting in opinions entered on February 4,

2016, and September 7, 2016.  At the first hearing in

2015, the claimant and Respondent No. 1 stipulated to

compensation rates of $602/$452, and temporary benefits

were paid to the claimant pursuant to those rates.  The

Fund was later joined to the claim and it challenged the

accuracy of those rates.  More specifically, the Fund

pointed out that the specific pay stub used to calculate

the claimant’s average weekly wage included a one-time

bonus of $800 which was inadvertently overlooked when

compensation calculations were first made.  This caused

the claimant’s compensation rates to be erroneously

calculated and for him to be overpaid.

          Pursuant to Ark. Code Ann. §11-9-713(a), the

administrative law judge recalculated the claimant’s

compensation rates.  In her November, 2017, opinion, she

stated as follows: “The calculations for the

compensation rate changes during the hearing, see pages

8, 17-18, 29-37, 85-94.”  A review of those pages of the

hearing transcript reveals that the Fund’s sole purpose

for appearing at the hearing was due to the disputed

compensation rates; the claimant was paid a salary based

on eighty (80) hours every two (2) weeks, or, forty (40)

hours per week (even though he actually worked rotating



JACKSON - G310126  7

weeks of twenty four (24) hours then fifty six (56));

the claimant was paid at a rate of $18.95 per hour; the

claimant was not paid for time off for which he did not

have accrued leave, and; the claimant’s actual wage

record shows that in the fifty-two (52) week period

prior to his injury, there were three (3) two-week

periods where the claimant worked less than 40 hours per

week for which he was not paid.  The administrative law

judge continued, “Given that the claimant has a long

work history with the respondent-employer and his salary

is set by his rank, I think it is unfair to the claimant

to use these recorded earnings.”  Therefore, the

administrative law judge found that the claimant’s

compensation rates should be calculated on his average

weekly wage based on his contract of hire of $18.95 per

hour for eighty (80) hours every two (2) weeks, pursuant

to his testimony.

          Ark. Code Ann. §11-9-518. Weekly wages as
basis for compensation, states as follows:

(a)(1) Compensation shall be
computed on the average weekly wage
earned by the employee under the
contract for hire in force at the
time of the accident and in no case
shall be computed on less than a
full-time workweek in employment.

          The Fund’s attorney’s calculations showed that

when the computations were done on the three (3) two-
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week pay periods previously discussed, then those

computations were divided in half, that the claimant was

paid for 21 hours one (1) week, 23.7 another week, and

22.9 hours the third: all of which were less than forty

(40) hours.  

          In Pafford Med. Billing Servs. v. Smith, 2011

Ark. App. 180, 381 S.W.3d 921 (2011), the administrative

law judge, whose opinion was affirmed and adopted by the

Commission, found that Pafford’s wage records did not

accurately reflect Smith’s periods of employment and

that, because the wage records were not broken down in

any manner, it would be speculation for him to determine

Smith’s weekly wages from these records.  Further, the

administrative law judge found that the best evidence of

Smith’s average weekly wage was her own credible

testimony. Id.  Such is not the case here.  Rather, the

claimant’s wage records in this claim accurately

reflected the claimant’s periods of employment during

the fifty-two (52) weeks preceding his injury, they were

broken down in a logical manner, and the claimant’s

testimony concerning these records was so confusing at

times that it verged on nonsensical.

          A review of the various proposed methods of

calculating the claimant’s correct compensation rates

reveals that the Fund’s method adheres most strictly to
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our statutory provisions for calculating compensation

rates, it is the fairest method, and it is the most

accurate.  Further, Respondent No. 1 agrees with this

rate calculation.  Therefore, pursuant to the provisions

of Ark. Code Ann. §11-9-713(a) whereby erroneous wage

rates may be corrected, based on the claimant’s actual

earnings in the fifty-two (52) weeks preceding his

injury, but excluding pay periods with less than a full

time work week of earnings, the claimant’s correct

average weekly wage is $737.36 per week, and the

administrative law judge’s opinion should be modified to

reflect that the claimant’s compensation rates are based

on this average weekly wage.

          B. Credit Against Future Benefits

          Subsequent to filing his claim, Respondent No.

1 paid the claimant temporary total disability benefits

until April 15, 2014, which was the day following his

release by his authorized treating physician, Dr.

Simpson.  Respondent No. 1 paid the claimant at a weekly

rate of $602 for temporary total disability and $452 for

permanent partial disability based on an average weekly

wage of $1,094.19.  As previously discussed, this

average weekly wage was erroneously calculated due to an

oversight by the parties concerning a one-time bonus the

claimant received in the amount of $800, which resulted
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in an overpayment of $2,278 in temporary total

disability benefits and $1,388.58 in permanent partial

disability benefits.  Respondent No. 1 seeks a credit

against future benefits for this overpayment of benefits

pursuant to Ark. Code Ann. §11-9-713(a). 

          The administrative law judge denied this

credit, stating, “The parties stipulated to an employee-

employer-carrier relationship on December 9, 2013, at

which time the claimant sustained a compensable injury

at a compensation rate of $602.00/$452.00....Respondent

#1 is bound by their stipulation, Ozark Rustic Homes v.

Albright, 269 Ark. 696, 600 S.W.2d 420 (1980) and Ark-La

Gas Company v. Grooms, 10 Ark. App. 92, 661 S.W.2d 433

(1993).  Therefore, I find respondent #1 is not entitled

to a credit for an overpayment.”

          Ark. Code Ann. §11-9-713(a)(1) states:
 

Except where a joint petition   
settlement has been approved,     
the Workers’ Compensation      
Commission may review any      
compensation order, award, or      
decision.

          A stipulation is “an agreement between the

attorneys respecting the conduct of the legal

proceedings.”  Dinwiddie v. Syler, 230 Ark. 405, 323

S.W.2d 548 (1959).  That agreement is the equivalent of

undisputed proof and leaves nothing for the fact finder
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to decide as to the stipulated matter.  Brown v. Keaton,

232 Ark. 12, 334 S.W.2d 676 (1960).  Concessions by

either party in an open court are of the same effect. 

DuBois v. State, 254 Ark. 543, 494 S.W.2d 700 (1973). 

Those concessions are binding for the purposes of

“review.”  DuBois v. State, supra.

          The Commission reviews cases de novo, and its

duty is to make its own findings in accordance with a

preponderance of the evidence.  Transportation Co. v.

Payne, 10 Ark. App. 56, 661 S.W.2d 418 (1983).  Although

stipulations are ordinarily binding on the Commission

and the courts, a stipulation may in some cases be

rejected in whole or in part. 100 C.J.S. Workmen’s

Compensation §420 (1958).  The Commission may even

refuse to follow the uncontradicted evidence in the

record.  3 Larson, Workman’s Compensation Law, §80.23

(1983).  However, Larson qualifies that right by stating

that the Commission, if it does refuse to follow the

uncontradicted evidence in the record, must specify its

reasons or risk finding its decision reversed as

arbitrary.

          Although it may be argued that a stipulation

is irrevocable and binding, the Commission has the

discretion to allow a party to withdraw a stipulation.

Id. (In Jackson v. Circle T. Express, 49 Ark. App. 94,
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896 S.W.2d 602 (1995), the employer accepted

compensability and paid benefits, and it stipulated to

compensability for purposes of a hearing to determine

wage-loss benefits and related medical expenses.  The

stipulation was memorialized in a prehearing order. 

Nevertheless, the Commission allowed the employer to

withdraw the stipulation as to compensability in defense

of the claim for additional benefits.  The Commission

reasoned that enforcing the stipulation was not

compatible with the basic notions of justice and fair

play.  The court affirmed the Commission’s action,

holding that its decision was consistent with its

statutory duty under Ark. Code Ann. §11-9-705(a)(1) to

conduct the hearing in a manner that would best

ascertain the rights of the parties.  The court also

concluded that the appellant had suffered no prejudice

as a result of the Commission’s decision to allow the

employer to retract the stipulation in that witnesses

were present and ready to offer rebuttal testimony.

          Here, an error was made, exposed, admitted,

and corrected.  To deny Respondent No. 1 a credit on any

future benefits due to an error in accounting based upon

the stark statement that Respondent No. 1 is bound by

its stipulation without further explanation is

incompatible with the basic notions of justice and fair
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play to which we adhere.  Unless it can be shown that

this approach is somehow consistent with the

commission’s statutory duty to conduct a hearing in a

manner that best ascertains the rights of the parties,

Respondent No. 1 must be awarded its right to a credit

on future benefits regardless of any stipulations that

were based upon erroneous calculations.  Therefore,

Respondent No. 1 should be allowed a credit against any

future benefits in the amount(s) it overpaid. 

          C. Permanent and Total Disability/Wage Loss

          The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability

to earn a livelihood. Emerson Electric v. Gaston, 75

Ark. App. 232, 58 S.W.3d 848 (2001); Cross v. Crawford

County Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886

(1996).  The Commission is charged with the duty of

determining disability based upon a consideration of

medical evidence and other matters affecting wage loss,

such as the claimant’s age, education, and work

experience.  Emerson Electric, supra; Eckhardt v. Willis

Shaw Express, Inc., 62 Ark. App. 224, 970 S.W.2d 316

(1998); Bradley v. Alumax, 50 Ark. App. 13, 899 S.W.2d

850 (1995).  Such other matters may also include

motivation, post-injury income, credibility, demeanor,

and a multitude of other factors.  Curry v. Franklin
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Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990); City

of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946 (1984); Glass, supra.  A claimant's lack of interest

in pursuing employment with her employer and negative

attitude in looking for work are impediments to our full

assessment of wage loss.  Logan County v. McDonald, 90

Ark. App. 409, 206 S.W.3d 258 (2005); Emerson Electric,

supra.

          Permanent total disability means inability,

because of a compensable injury or an occupational

disease, to earn any meaningful wages in the same or

other employment. Ark. Code Ann. §11-9-519(E)(1)(Repl.

2002).  The claimant has the burden of proving that he

was unable to earn meaningful wages.  Ark. Code Ann.

§11-9-519(E)(2).  Attendant factors relevant to whether

a claimant is unable to earn any meaningful wages

include medical evidence, age, education, experience and

other circumstances reasonably related to a claimant’s

earning power.  Rutherford v. Mid-Delta Community

Servs., Inc. 102 Ark. App. 317, 285 S.W.3d 248 (2008).

          Ark. Code Ann. §11-9-102(4)(F)(ii)(Supp. 2005)

provides:

(a)  Permanent benefits shall be
awarded only upon a determination
that the compensable injury was the  
major cause of the disability        
or impairment.



JACKSON - G310126  15

(b)  If any compensable injury  
combines with a preexisting      
disease or condition or the      
natural process of aging to      
cause or prolong disability or      
a need for treatment, permanent      
benefits shall be payable for      
the resultant condition only if      
the compensable injury is the      
major cause of the permanent      
disability or need for      
treatment.

          “Major cause” is defined as more than 50% of

the cause.  Ark. Code Ann. §11-9-102(14) (Supp. 2005).

     The claimant was treated for his back injury

by his authorized physician, Dr. Simpson, who released

him at maximum medical improvement on April 14, 2015,

with three percent (3%) permanent physical impairment

which the respondent accepted and paid.  Thereafter, the

claimant sought unauthorized treatment with Dr. Thomas,

who performed surgery on the claimant’s back in May of

2015.  The claimant admitted that this was a pure act of

selfishness on his part, in that he was dissatisfied

with Dr. Simpson’s treatment and refused to accept his

prognosis.  

          In subsequent litigation, the respondent was

found not liable for the claimant’s unauthorized

treatment with Dr. Thomas.  Yet now, the administrative

law judge has awarded the claimant wage-loss based upon

lingering symptoms resultant from that very treatment. 
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It is no secret that this treatment failed and that the

claimant plans to undergo additional surgery once “this

is over with.”  It is also apparent from the claimant’s

testimony that his pain and the medications he now takes

for that pain - - to include strong narcotic pain

medication - - are what allegedly prevent him from

working.  

          After four (4) months of conservative

treatment, the claimant’s authorized treating physician,

Dr. Simpson, released him to return to work with a fifty

pound (50 lb.) lifting restriction based upon the

results of the claimant’s contemporaneous functional

capacity evaluation.  In 2017, Ms. Taylor identified

several job opportunities that matched the claimant’s

physical abilities, education, experience, restrictions,

limitations, and skill set which included: excellent

communication skills, ability to interact and engage

with the public, organizational skills, leadership and

supervisory skills, ability to control personal emotions

and handle highly emotionally charged situations,

sensitivity to diverse cultures, and the ability to

prepare written reports and enter data into a computer. 

According to the claimant, he followed through with

application for these positions.  Yet, when these

prospective employers were presented with a note from
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the claimant’s primary care physician, Dr. Simon, (whose

treatment following his release by Dr. Simpson was also

found to be unauthorized) stating that he was one

hundred percent (100%) disabled, the claimant was turned

away.

          The claimant is in his fifties, he has a high

school education with training in law enforcement, he

has over twenty (20) years of experience in law

enforcement, he has managerial experience plus a host of

other transferrable skills to include those mentioned

above, and he has been released by his authorized

treating physician to return to work in the medium

category of work classifications as established by the

United States Department of Labor.  Clearly, by our

statutory standards, the claimant is not permanently and

totally disabled as a result of his compensable back

injury.

          Further, any disability that may now affect

the claimant’s ability to work occurred after the

claimant was released by his authorized treating

physician at maximum medical improvement with three

percent (3%) permanent physical impairment and a fifty

pound (50 lb.) Lifting restriction.  Further, as noted

by the administrative law judge in her 2017 opinion, the

claimant receives Social Security Disability benefits in
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the amount of $1,515 per month, and state retirement

benefits in the amount of $1,475 per month, for a

combined monthly income of $2,990.

          With no further explanation, the

administrative law judge stated, “After reviewing the

evidence, I find that the claimant’s age and chronic

pain are factors that entitle him to wage-loss.  He is

unable to return to the job he has performed most of his

life.”  Thus, she awarded the claimant twenty percent

(20%) wage-loss.  Age and pain are factors that may be

taken into consideration when determining wage-loss. 

The claimant must still prove, however, that his

compensable injury combined with the natural process of

aging to cause or prolong disability or a need for

treatment, and even then permanent benefits are payable

for the resultant condition only if the compensable

injury is the major cause of the permanent disability or

need for treatment.  The claimant here has done neither. 

          The evidence in this claim demonstrates that

the claimant was released by his authorized treating

physician in April of 2014, with a fifty pound (50 lb.)

lifting restriction and three percent (3%) permanent

physical impairment.  Based upon her assessment of the

claimant considering the information provided to her by

the claimant’s chain of authorized treating physicians,
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in 2017 vocational expert, Heather Taylor identified

several jobs that the claimant should have been able to

perform.  However, due to a failed surgery performed by

an unauthorized physician in May of 2015, the claimant

alleges that he can barley walk, much less work due to

his constant pain and the medication that he has to take

to control that pain.  In fact, the claimant has

indicated that he is planning additional surgery at the

conclusion of this current litigation.  Further, the

claimant’s primary care physician - - who is also an

unauthorized treating physician - - has now deemed him

one hundred percent (100%) disabled with fifty percent

(50%) permanent physical impairment, which appears to

comport with his own perception that he is, in fact,

disabled.  Finally, the claimant has shown no interest

in returning to work, and he appears to lack financial

motivation to return to work considering his combined

monthly income. 

          Based upon the above and foregoing, the

claimant has failed to prove that his compensable back

injury of 2013 is the major cause of any disability he

may currently suffer.  Further, the claimant has failed

to prove that he is motivated to return to work, or that

he, in fact, has any plans to attempt to return to work

in spite of his release by his authorized treating
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physician in April of 2014 to return to work with

lifting restrictions and Ms. Taylor’s assessment of his

potential to return to gainful employment.  Therefore,

the claimant has failed to prove that he is entitled to

wage-loss benefits above his permanent physical

impairment rating of three percent (3%).  If however, it

is found that the claimant is entitled to wage-loss, a

finding with which I would not agree, twenty percent

(20%) is excessive under this particular set of

circumstances.  Accordingly, I concur, in part, and

dissent, in part, from the majority opinion.

                  
                                                        

          CHRISTOPHER L. PALMER, Commissioner


