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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G509503   

ALLEN JACKSON, EMPLOYEE                          C L A I M A NT

ARKANSAS STATE MILITARY DEPARTMENT, 
EMPLOYER                                RESPONDENT NO. 1

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER/TPA                    R E S PONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2
     

OPINION FILED MAY 31, 2018

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE LAURA BETH YORK,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE ROBERT H.
MONTGOMERY, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed December 20, 2017.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this claim.
2. The employment relationship existed at all
times pertinent, to include November 20, 2015,



JACKSON - G509503 2

when the claimant sustained compensable
injuries to his lumbar spine and left lower
extremity, during which time the claimant
earned an average weekly wage of $1,135.51,
generating weekly compensation benefit rates
of $629.00/$472.00, for temporary/permanent
partial disability.
3. The claimant was temporarily totally
disabled for the period commencing
November 21, 2015, and continuing through
August 16, 2016, as a result of the
November 20, 2015, compensable lumbar and left
lower extremity injuries.
4. The claimant has sustained his burden of
proof by a preponderance of the evidence that
provision of an electric scooter/motorized
wheelchair and lift for his current vehicle
constitute reasonably necessary medical
treatment in connection with the November 20,
2015, compensable injuries pursuant to Ark.
Code Ann. §11-9-508 (a) (Repl. 2012).
5. The claimant has failed to sustain his
burden of proof by a preponderance of the
evidence that a wheelchair accessible van
constitutes reasonably necessary medical
treatment in connection with the November 20,
2015, compensable injury, pursuant to Ark.
Code Ann. §11-9-508 (a) (Repl. 2012).
6. The claimant has failed to sustain his
burden of proof by a preponderance of the
evidence that he has suffered a permanent
impairment as a result of a sleep disorder.
7. The claimant has sustained a permanent
physical impairment in the amount of 10% to
body as a whole as result of the lumbar injury
and 37% to the left lower extremity as a
result of the left knee injury.
8. The claimant has failed to sustain his
burden of proof by a preponderance of the
evidence that he has been rendered permanently
and totally disabled within the purview of the
Ark. Code Ann. §11-9-519 (Repl. 2012).
9. When the claimant’s age, education, work
experience, and other matters reasonably
expected to affect his future earing (sic)
capacity, the evidence preponderated that the
claimant has suffered a loss of earning
capacity/wage loss disability in the amount of
40% over and above his anatomical impairment.
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10. The claimant having been found not to be
permanently totally disabled as a result
of the November 20, 2015, compensable
injuries, respondent #2 has no liability in
this claim and is dismissed from same.
11. Respondent #1 has controverted the
claimant’s entitlement to temporary total
disability for the period August 11, 2016
through August 16, 2016; the claimant’s
entitlement to permanent partial disability
benefits to correspond with the 5% whole body
impairment as a result of the L4-L5 herniated
disc, and 37% permanent physical impairment to
the left lower extremity; wage loss disability
benefits; entitlement to a motorized
scooter/electric wheel chair; and lift.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the December 20, 2017 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful
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rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2012).

For prevailing on this appeal before the Full

Commission, claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. § 11-9-

715(Repl. 2012).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to an

additional fee of five hundred dollars ($500), pursuant

to Ark. Code Ann. § 11-9-715(b)(Repl. 2012).

 IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer Concurs and Dissents. 

CONCURRING AND DISSENTING OPINION

      I dissent from the majority opinion affirming

and adopting the administrative law judge finding that

the claimant sustained forty percent (40%) wage-loss and

thirty-seven percent (37%) anatomical impairment to the

left lower extremity as a result of his November 20,
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2015, compensable injury.  I concur with all other

findings.

I. Thirty Seven Percent (37%) Lower

Extremity Physical Impairment.

Ark. Code Ann. §11-9-102(4)(F)(ii)(a)(Supp.

2009) provides that permanent benefits shall be awarded

only upon a determination that the compensable injury

was the major cause of the disability or impairment. 

Further, Ark. Code Ann. §11-9-102(4)(F)(ii)(b) provides

that if any compensable injury combines with a

preexisting disease or condition or the natural process

of aging to cause or prolong disability or a need for

treatment, permanent benefits shall be payable for the

resultant condition only if the compensable injury is

the major cause of the permanent disability or need for

treatment.  “Major cause” is defined as more than fifty

percent (50%) of the cause, and a finding of major cause

shall be established according to the preponderance of

the evidence.  Ark. Code Ann. §11-9-102(14)(A) (Supp.

2005); see,  Pollard v. Meridian Aggregates, 88 Ark.

App. 1, 193 S.W.3d 738 (2004). 

The claimant had childhood polio which

resulted in permanent paralysis of his right leg and

partial paralysis of his left leg.  The claimant

admitted that his left leg had been left weak in places,
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which prevented him from performing “specific functions

with it that might be normal.”  The claimant stated that

he has worn a right leg brace his entire life due to the

damage caused by his childhood polio.  The claimant

testified that he had to use a handrail to climb stairs

prior to his injury, and he walked with a cane at the

time of his injury.

The claimant sustained a left knee strain as a

result of his November 20, 2015, injury.  The claimant

came under the care of orthopedic surgeon, Dr. Eric

Gordon, for his left knee injury on January 13, 2016. 

Dr. Gordon performed a left knee effusion and

recommended that the claimant might benefit from total

knee replacement surgery due to the extensive

degenerative damage present in the claimant’s knee.  The

claimant declined this surgery.  Therefore, on

August 16, 2016, Dr. Gordon found the claimant had

reached maximum medical improvement for his left knee

injury.  Dr. Gordon assigned the claimant thirty-seven

percent (37%) left lower extremity permanent physical

impairment: fifty percent (50%) of which he attributed

to the claimant’s compensable injury and fifty percent

(50%) to his childhood polio. 

On January 30, 2017, the claimant was

evaluated by Dr. Vestal B. Smith, who noted the
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claimant’s past medical history of postpolio syndrome;

pre-injury, bilateral lower extremity weakness; and his

refusal to undergo surgery.  Dr. Smith deferred to Dr.

Gordon’s impairment rating of fifteen percent (15%) to

the body as a whole (thirty-seven percent (37%) lower

left extremity) for his left knee injury.

The medical reports of record confirm that the

claimant’s childhood polio and subsequent postpolio

syndrome have largely contributed to his current knee

condition.  Therefore, the claimant has failed to prove

that his November 20, 2015, injury was the major cause

of his permanent disability.  Rather, whereas, of the

thirty-seven percent (37%) permanent physical impairment

Dr. Gordon assigned to the claimant’s lower left

extremity, he assigned fifty percent (50%) to the

claimant’s injury and fifty percent (50%) to his pre-

existing postpolio syndrome, Dr. Smith made no such

distinction.  As previously stated, Dr. Smith did,

however, defer to Dr. Gordon’s assessment of permanent

physical impairment in this claim.  Therefore, I find

that the administrative law judge, and now the majority,

erred in attributing the full thirty-seven percent (37%)

permanent physical impairment rating to the claimant’s

lower left extremity to his November 20, 2015, injury. 

Rather, only fifty-percent (50%) of the thirty-seven
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percent (37%) - - or, eighteen and-a-half percent (18½)

permanent physical impairment - - should be assessed to

the claimant’s lower left extremity pursuant to his

November 20, 2015, compensable left knee injury.

II. Wage Loss

The wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability

to earn a livelihood.  Henson v. General Elec., 99 Ark.

App. 129, 257 S.W.3d 908 (2007).  The Commission is

charged with the duty of determining disability based

upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age,

education, work experience, motivation, post-injury

income, credibility, demeanor, and a multitude of other

factors.  See, Eckhardt v. Willis Shaw Exp., Inc., 62,

Ark. App 224, 970 S.W.2d 316 (1998); see also, Curry v.

Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130

(1990); City of Fayetteville v. Guess, 10 Ark. App. 313,

663 S.W.2d 946 (1984).  A claimant's lack of interest in

pursuing employment with his employer and negative

attitude in looking for work are impediments to our full

assessment of wage loss.  Logan County v. McDonald, 90

Ark. App. 409, 206 S.W.3d 258 (2005). 

The claimant sustained a fractured lumbar

vertebra and bulging disc at L4-L5, and a strained left
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knee as a result of his November 2015, compensable

injury.  Although fractures and strained muscles

typically heal on their own and bulging/ruptured discs

can often be surgically addressed, as was recommended

here, the claimant’s injuries have been complicated by

his pre-existing health issues resulting from childhood

polio.  In spite of these complications, the claimant

was released to return to a sit-down position.  When the

claimant learned that he would lose one-third of his

income by receiving temporary total disability benefits,

however, the claimant opted to take early retirement. 

Between his APERS retirement income and his Social

Security income, the claimant receives $2,414 in

benefits per month.

The claimant is sixty-eight (68) years old

with a Bachelor’s degree and a “lifetime” Master’s

degree in Education from UALR and college credit from

Southern Methodist University.  Further, the claimant

has taken supplemental reading courses, completed

certification for teaching reading, and taught at Sylvan

Learning Center; he has been a radio announcer; a news

director for a radio station; he had a number one market

share rating at one time in the Dallas market as a

professional radio broadcaster; he had a news

directorship for which he acted as a issue-oriented talk
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show host; he owned and operated a satellite TV retail

business for which he employed and supervised eight (8)

to ten (10) employees, and; he was a substitute teacher

before teaching full-time at the Military Department C-

Step School, which he described as consisting of

adjudicated students between the ages of thirteen (13)

and seventeen (17).

In addition to the above, the claimant holds

patents on four (4) inventions and is currently in the

process of applying for patents on several more

products.  The claimant is the “member manager” of an

entity known as Ireland-Design, which is a holding

company for various products and patents.  Further, the

claimant worked twelve (12) years to help create

legislation regarding teacher equity salary at his

school. 

The claimant possesses an enormous reserve of

transferrable skills, yet he has failed to seek

employment since he retired on or about March 31, 2016. 

The claimant blames his failure to seek employment on

his inability to participate in employment due to his

compensable injury.  According to the claimant, he has

been left wheelchair bound, barely able to manage his

own activities of daily living.  Also according to the

claimant, his accident was so violent that he thought he
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was going to be paralyzed for the rest of his life.  The

record, particularly the medical record, does not

support the claimant’s contentions, however.  Rather,

the record demonstrates that the claimant sustained

relatively minor injuries from his November 2015,

compensable injuries which were complicated by a pre-

existing condition, namely postpolio syndrome, the

symptoms from which the claimant has suffered to some

degree all of his life.  Furthermore, the claimant has

been offered medical treatment for the alleviation of

his alleged debilitating pain by way of knee and back

surgery, and/or back injections, all of which he has

refused.  Regardless of whether the claimant believes

recovery from these procedures will be complicated by

his postpolio syndrome, his refusal to undergo this

recommended treatment still impedes our ability to fully

and fairly assess his true degree of wage-loss resultant

from his November, 2015, compensable injury in that,

whether real or imagined, his opportunity to improve is

hindered by his pre-existing condition.

Further, with a sustainable income and other

potentially profitable business opportunities and

interests, the claimant clearly lacks motivation to

return to work.   
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All things considered, the claimant has failed

to prove that he is entitled to forty percent (40%)

wage-loss.  Finding that forty percent wage-loss is

excessive, I dissent for the majority opinion awarding

said same.

CHRISTOPHER L. PALMER, Commissioner


