
    NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G602781
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OPINION FILED MARCH 1, 2018

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE KENNETH A. OLSEN,
Attorney at Law, Bryant, Arkansas.

Respondents represented by the HONORABLE ROBERT H.
MONTGOMERY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed October 2, 2017.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship
existed on April 8, 2016, at which time
the claimant sustained a compensable
neck injury at a compensation rate of
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$433.00/$325.00. Medical expenses and
temporary total disability benefits
(until the end of the healing period on
November 23, 2016) were accepted. Dr.
Seale released the claimant with a zero
percent (0%) impairment rating. Some
expenses were paid by United Healthcare.

2. The claimant has proven, by a
preponderance of the credible evidence,
that he sustained a compensable injury,
caused by a specific incident, arising
out of and in the course of his
employment which produced physical
bodily harm, supported by objective
findings, requiring medical treatment or
producing disability, pursuant to Ark.
Code Ann. §11-9-102.

3. The respondents shall pay the claimant
temporary total disability from January
24, 2017, to June 19, 2017, when he
received medical treatment from Dr.
Thomas as the claimant remained in his
healing period, unable to work.

4. The respondents are not liable for
medical expenses incurred through Dr.
Thomas’ treatment as the claimant did
not receive permission to change
physicians either from the carrier or
the Commission.

5. This claim has been controverted and the
claimant's counsel is entitled to the
maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-
715, §11-9-801, and WCC Rule 10.
Pursuant to the Full Commission
decisions of Coleman v. Holiday Inn,
(November 21,1990) (D708577), and
Chamness v. Superior Industries, (March
5, 1992) (E019760), the claimant's
portion of the controverted attorney's
fee is to be withheld from, and paid out
of, indemnity benefits, and remitted by
the respondent, directly to the
claimant's attorney.
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6. If they have not already done so, the
respondents are directed to pay the
court reporter, Shawna Shepherd, fees
and expenses within thirty (30) days of
receipt of the bill.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the October 2,

2017, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                                                        
                    SCOTTY DALE DOUTHIT, Chairman

  
                                                        
                    PHILIP A. HOOD, Commissioner

Commissioner Palmer concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

          I respectfully dissent, in part, and concur,

in part with the majority opinion.  Specifically, I

dissent in part, from the majority finding that the

claimant is entitled to temporary total disability

benefits from January 24, 2017 through June 19, 2017,

during which time he treated with Dr. Brad Thomas for

his April 8, 2016, compensable injury and was unable to

work. 

          My carefully conducted de novo review of this

claim reveals that the claimant has failed to prove by a

preponderance of the evidence that a causal connection

exists between his admittedly compensable April 8, 2016,

injury and his treatment with Dr. Thomas.  Furthermore,
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the claimant has failed to prove that he was still

within his healing period and unable to work from

January 24 through June 19, 2017, as a result of his

compensable injury.  However, I concur with the finding

that Dr. Thomas’s medical treatment was unauthorized,

and that the respondent is, therefore, not liable for

this treatment.

          Although the issue of Notice pursuant to Ark.

Code Ann. §11-9-508 was presented for determination in

this claim, the administrative law judge failed to

discuss this issue in her opinion.  Rather, the

administrative law judge simply found that the

respondent was not liable for medical expenses incurred

through Dr. Thomas’s treatment of the claimant as the

claimant failed to seek permission, either from the

carrier or the commission, to change physicians.  

          To briefly expound on this issue, Ark. Code

Ann. §11-9-508(d)(5)(A) authorizes the Commission to

give the employer the right to choose the injured

workers’ initial physician, with the injured employee

having the right to later petition the commission for a

one-time only change of physician.  Ark. Code Ann. §11-

9-514 sets forth the rules and requirements regarding

the claimant’s one-time statutory right to petition the

commission for a change of physician to a physician of
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his choosing.1  In a nutshell, after being notified of

an injury, an employer or insurance carrier shall

deliver to the employee a copy of a notice (as approved

or prescribed by the employer) which explains the

injured employee’s rights and responsibilities regarding

a change of physician.  See, Ark. Code Ann. §11-9-

514(a)(3)(B)(c)(1).  Form AR-N implements this statutory

provision by giving notice as required by Ark. Code Ann.

§11-9-514 to the injured worker of his rights and

responsibilities regarding a change of physician.

          In the present claim, the claimant testified

that he was provided with a Form AR-N as required by our

workers’ compensation statute.  Furthermore, the

claimant admittedly acknowledged his receipt of this

notice as evidenced by his signature at the bottom of a

Form AR-N dated April 19, 2016, and received by the

commission on April 25, 2016.

          Notwithstanding that the claimant admitted

that he received, signed, and probably has a copy of

this Form AR-N filed among his paperwork, the claimant

testified that he never read it.  

          Following his release by Dr. Seale at maximum

medical improvement in November of 2016, the claimant

1 By this same statutory provision, the respondent may
choose the claimant’s initial treating physician.  
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sought treatment on his own with Dr. Thomas.  Ark. Code

Ann. §11-9-514(b) states that treatment or services

furnished or prescribed by any physician other than the

ones selected according to the provision of Ark. Code

Ann. §11-9-514, except emergency treatment, shall be at

the claimant’s expense.  Ark. Code Ann. §11-9-514(c)(3)

adds that any unauthorized medical expense incurred

after the employee has received a copy of the notice,

or, a copy of an Form AR-N, shall not be the

responsibility of the employer.

          The claimant acknowledged by his signature

that he received a copy of Form AR-N on April 19, 2016,

informing him of his rights and responsibilities

regarding a change of physician.  The claimant admitted

that he sought unauthorized treatment with Dr. Thomas

following his release by Dr. Seale to return for

treatment on an as-per-needed basis.  Because the

claimant, upon proper notice, sought unauthorized

medical treatment with Dr. Thomas in contravention of

the provisions of Ark. Code Ann. §11-9-514, the

respondent is not responsible for payment of this

medical treatment.  Therefore, I concur with the

majority's finding that the respondent is not liable for

the claimant’s treatment with Dr. Thomas.  
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          Finding that the claimant’s treatment with Dr.

Thomas, to include his March 2, 2017, shoulder surgery,

was reasonable and necessary for and causally related to

the claimant’s April 8, 2016, injury, the administrative

law judge further found that the claimant was entitled

to temporary total disability during his period of

treatment with Dr. Thomas.  Therefore, the

administrative law judge awarded the claimant temporary

total disability benefits from January 24, 2017 through

June 19, 2017.  The claimant has failed, however, to

prove that his treatment with Dr. Thomas was reasonable

and necessary for or causally related to his April 8,

2016, injury. 

          The claimant began treating with orthopedic

surgeon, Dr. Justin Seale, in June of 2016.  Although

the claimant initially reported that he had sustained a

shoulder injury as a result of his April 8, 2016,

accident, Dr. Seale ordered diagnostic studies of the

claimant’s cervical spine.  These studies included X-

rays and an MRI.  Upon reviewing these studies, Dr.

Seale concluded that the claimant’s “injury” was not

supported by objective medical findings.  Rather, Dr.

Seale surmised that the claimant’s diagnostic studies

revealed multi-level cervical degenerative disc disease

and stenosis with axial pain which radiated into the
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claimant’s arm.  Dr. Seale opined that the claimant was

not a surgical candidate, and he, in fact, felt that

surgery for the claimant’s degenerative condition could

potentially do more harm than good.  Therefore, Dr.

Seale provided the claimant with conservative treatment

to include injections and physical therapy.

          Conservative treatment reportedly failed to

alleviate the claimant’s symptoms.  Therefore, on

November 23, 2016, Dr. Seale found the claimant to be at

maximum medical improvement with no permanent physical

impairment.  Although Dr. Seale continued the claimant

on work restrictions at that time, when a subsequent

functional capacity evaluation placed the claimant in

the medium classification of work, Dr. Seale returned

him to work with the restrictions outlined in his

functional capacity evaluation.

          Thereafter, the claimant sought unauthorized

treatment with Dr. Thomas.  Interestingly, Dr. Thomas’s

initial review of the claimant’s diagnostic studies, to

include those ordered by Dr. Seale and a new series of

X-rays, resulted in the same medical conclusion as Dr.

Seale’s.  More specifically, Dr. Thomas noted a small

spur at the C5-C6 level of the claimant’s cervical

spine, with good alignment and stability, and no

fractures or subluxations.  Further, Dr. Thomas opined
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that the claimant’s MRI study revealed disc bulging at

C4-C6, which was caused by “some central canal

stenosis.”  No cord compression or significant nerve

impingement was seen.  Therefore, as did Dr. Seale, Dr.

Thomas opined that the claimant was not a surgical

candidate.  

          Whereas the administrative law judge gave more

weight to Dr. Thomas’s medical opinion of the claimant’s

cervical condition, I find very little difference in his

opinion as compared to Dr. Seale’s opinion.  They both

concluded that the claimant suffered from cervical

degenerative disc disease and they both felt he would

not benefit from surgery.  It was not, in fact, until

Dr. Thomas reviewed the results of a second MRI study of

the claimant’s cervical spine, taken months later, that

he recommended the claimant undergo a multi-level

fusion, during which he confirmed the presence of the

bone spur at C5-C6 that both he and Dr. Seale had

previously identified.

          Furthermore, just as Dr. Seale had predicted,

the claimant’s multi-level fusion failed to improve his

condition.  Rather, by all accounts it created new

symptoms and worsened all but one of the claimant’s pre-

surgery complaints: namely, shooting arm pain.  Post-

surgical improvement is a proper consideration in
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determining whether surgery was reasonable and

necessary.  Winslow v. D & B Mechanical Contractors, 69

Ark. App. 285, 13 S.W.3d 180 (2000); see also, Linn Care

Center v. Cannon, 74 Ore. App. 707, 704 P.2d 539

(1985)(the court stated that “on this record, where even

the surgeon who performed the procedure believed that it

would not be effective and where no post-surgical

improvement took place, the Commission did not err in

finding that the additional surgery was not reasonably

necessary for treatment of appellant's compensable

injuries.”)  As in Winslow, I find that the lack of

improvement in the claimant’s symptoms - with the

exception of a reduction in his shooting pain - both

strengthens Dr. Seale’s opinion of the claimant’s

pathology and proves that this procedure was not

reasonable and necessary for the treatment of the

claimant’s cervical spine.

          Moreover, the preponderance of the evidence in

this claim reveals that, while the claimant may have

experienced a temporary exacerbation in the form of a

cervical strain superimposed over pre-existing

degenerative disc disease in April of 2016, this

condition had resolved no later than November 23, 2016. 

It was at that time Dr. Seale opined that the claimant

had reached maximum medical improvement for his injury
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and that he had sustained no permanent physical

impairment as a result thereof. 

          Temporary total disability is that period

within the healing period in which an employee suffers a

total incapacity to earn wages.  K II Constr. Co. v.

Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002); Ark.

State Hwy. Trans Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).  The healing period is statutorily

defined as that period for healing of an injury

resulting from an accident. Dallas County Hosp. v.

Daniels, 74 Ark. App. 177, 47 S.W.3d 283 (2001). The

healing period ends when the employee is as far restored

as the permanent nature of his injury will permit, and

if the underlying condition causing the disability has

become stable and if nothing in the way of treatment

will improve that condition, the healing period has

ended.  Crabtree, supra; Mad Butcher, Inc. v. Parker, 4

Ark. App. 124, 628 S.W.2d 582 (1982).  The question of

when the healing period has ended is a factual

determination for the Commission.  Arkansas Highway &

Trans. Dep’t. v. McWilliams, 41 Ark. App. 1, 846 S.W.2d

670 (1993); Mad Butcher, supra.  The persistence of pain

may not, in and of itself, prevent a finding that the

healing period is over, provided that the underlying
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condition has stabilized. McWilliams, supra; Mad

Butcher, supra. 

          The preponderance of the evidence in this

claim shows that Dr. Thomas’s treatment of the

claimant’s cervical condition did nothing to improve it. 

Moreover, Dr. Thomas’s opinion that the claimant’s neck

surgery was directly related to his April 2016 injury

was clearly based upon the history provided to him by

the claimant.  Uncorroborated testimony of an interested

party is always considered to be controverted.  This

rule also applies to a non-party witness whose testimony

might be biased.  Burnett v. Philadelphia Life Ins.,

Co., 81 Ark. App. 300, 101 S.W.3d 843 (2003).  It is not

arbitrary to choose not to credit such testimony. Id.

          As between the opinions of Dr. Seale and Dr.

Thomas, I assign more weight to the opinion of Dr. Seale

primarily because Dr. Thomas held with the same medical

opinion before finally pursuing a surgical option.  It

is evident, however, that the claimant reached the end

of his healing period for his compensable injury on

November 23, 2016.  It is equally evident that the

worsening of the claimant’s condition was caused by the

progressive degenerative pathology in his cervical

spine.  It is this progressive process, and not the
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claimant’s compensable cervical strain, that eventually

culminated in surgery performed by Dr. Thomas.  

          Because the claimant’s degenerative disc

disease was not a result of his 2016 injury, the

claimant’s surgery was not related to this injury. 

Further, while the claimant claims that he was

asymptomatic for neck pain prior to his April 2016

injury, he offered no corroborating testimony to confirm

this contention.  Therefore, the claimant has failed to

meet his burden of proof that his treatment with Dr.

Thomas, to include his 2017 neck surgery, was causally

related to his April 2016, compensable neck strain, and

the claimant would not be entitled to temporary total

disability benefits from January 24 through June 19,

2017.  Accordingly, I dissent, in part, and concur, in

part, from the majority opinion. 

                  
                                                        

                        CHRISTOPHER L. PALMER, Commissioner


