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Decision of Administrative Law Judge: Affirmed as
modified.

OPINION AND ORDER

The respondent appeals a decision of the

Administrative Law Judge filed on September 8, 2017. The

Administrative Law Judge found that the claimant has

proven by a preponderance of the credible evidence that

she sustained a compensable injury, caused by a specific

incident, arising out of and in the course of her

employment which produced physical bodily harm,
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supported by objective findings, requiring medical

treatment or producing disability, pursuant to Ark. Code

Ann. §11-9-102.  After our de novo review of the entire

record, the Full Commission finds that the claimant

proved by a preponderance of the evidence that she 

sustained a compensable injury to her right shoulder on

December 19, 2014, affirming the decision of the

Administrative Law Judge as modified. 

I. HISTORY

The claimant is 57 years old with a Bachelor

of Science degree in nursing.  The claimant worked as a

registered nurse for the respondent-employer.  On

December 19, 2014, the claimant was involved in a work

accident.  The claimant and a co-worker were providing

peri-care for a heavy, stroke patient.  The patient was

facing the claimant and the claimant was holding the

patient towards her while a co-worker cleaned the

patient.  The claimant testified that the patient jerked

away from her, causing immediate pain to her right

shoulder and to the middle of her back on the right

side.  The claimant continued to work on the day of the

accident; however, she reported her injury to the RN

manager, Julie Keith, the next morning.
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The claimant was initially treated by a nurse

practitioner, Cheryl Rabalais, on December 22, 2014. 

The claimant presented with complaints of right shoulder

pain, radiating to her upper back.  The claimant gave a

history of the pain starting four days prior while at

work.  According to the medical records, the claimant

indicated that “she was at work and noticed that every

time that she turned her head to the right, she had a

pull in her neck that caused shoulder pain”.  The

claimant was diagnosed with shoulder pain and neck

strain.  Rabalais treated the claimant with steroid

injections and prescribed Flexeril (as needed for muscle

spasms) and Motrin.

The claimant returned to Rabalais on December

29, 2014, with complaints of shoulder pain.  Rabalais

ordered an MRI and referred the claimant to Dr.

MacDonald, an orthopedist.  The right shoulder MRI

revealed a full-thickness tear of the supraspinatus

tendon and presence of os acromiale.

The claimant saw Dr. Warren MacDonald on

February 5, 2015.  Dr. MacDonald examined the claimant

and reviewed the right shoulder MRI report and

determined that a cervical spine MRI should be
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performed.  Dr. MacDonald noted, “while a cuff tear is

reported mechanism and physical exam do not support cuff

tear as origin of pt’s complaints advise cervical MRI

and proceed from there physical therapy definitely has

role even pre MRI continue present work restrictions no

need for this office to see pt again”.  

The claimant underwent a cervical spine MRI on

February 9, 2015, which revealed:

IMPRESSION: Multilevel
mixed spondylotic disc
protrusion, biforaminal
protrusion, abutment of
the ventral cord and
thecal sac with mild to
moderate acquired central
canal stenosis and
neuroforaminal stenosis. 
Mild associated cord
signal abnormality.  No
soft tissue neck mass. ...

The claimant returned to see Rabalais on

February 11, 2015, with complaints of neck pain. 

Rabalais refilled the claimant’s Flexeril prescription

and started her on Gabapentin.  Rabalais also initiated

a referral to a neurosugeon, Dr. Simpson, and to

physical therapy.

The claimant’s next medical visit was with Dr.

Wayne Bruffett on April 13, 2015.  Dr. Bruffett reviewed

the cervical spine and right shoulder MRIs and noted the
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following plan:

With regards to her
cervical spine I think
things are stable. [She]
has extensive multilevel
degenerative changes and I
cannot really assign a
specific injury to this.

I think she may be more
symptomatic for the
rotator cuff tear.  I
think it [would] be best
to get the opinion of one
of our shoulder
specialists.  I respect
appreciated [sic] the fact
that she is continuing to
work and I am not going to
change her work status.

The claimant was referred to Dr. Michael

Hussey and saw him the same day.  Dr. Hussey assessed

the claimant with a traumatic right full-thickness

rotator cuff tear caused by work injury.  Dr. Hussey

recommended that the claimant undergo arthroscopic

surgical fixation of the rotator cuff tear to “give her

the best possible chance of improved function and

decreased pain to allow her to return to work in full

duty status”.

Dr. Hussey drafted an opinion later dated

December 23, 2015.  The letter reads as follows:

Karen Holman is a 54-year-
old female who sustained
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an occupation related
injury on 12/19/2015 [sic]
while on the job
performing her duties at
Ashley County Medical
Center.  Patient states
she had no prior shoulder
or pain symptoms before
her injury.  She states
she was moving a patient
while on the job when she
felt sudden immediate
significant pain in the
right shoulder and upper
back region.  According to
the patient, she had full
range of motion and
strength prior to her
injury with no pain.

Currently her clinical
exam findings and imaging
findings are consistent
with a[n] acute traumatic
full-thickness rotator
cuff tear of the right
shoulder.  She has
significant pain and
dysfunction in the right
shoulder limiting normal
activities of daily
living, as well as
affecting her sleep.  She
has decreased range of
motion and strength due to
her traumatic full-
thickness rotator cuff
injury.

In my professional medical
opinion, her right
shoulder injury as [sic] a
consequence of her
occupation related injury
sustained on 12/19/2015
[sic], since she was not
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having symptoms or pain
prior to her occupation
related injury.

I have recommended to the
patient as well as as
[sic] her insurance
carrier, that surgical
intervention be
undertaken, which would
include a right shoulder
arthroscopic rotator cuff
repair, and surgeries
indicated.  If this
rotator cuff tear is not
addressed surgically,
there is high likelihood
that it will continue to
progressively get larger
over time, and cause
continued and progressive
worsening shoulder
dysfunction and pain.

Dr. MacDonald also drafted two opinion

letters. The letter dated February 12, 2016 states: 

Karen Holman (DOB
1/07/1961) attended my
Orthopedic clinic on 2
February 2015.  She had
been injured at work six
weeks prior.  Her exam was
consistent with a cervical
radiculopathy.  During
that visit her shoulder
exam was normal.  My
impression was she was
suffering from cervical
radiculopathy with pain
radiating down into her
hand.  Despite the MRI
which accompanied her I
felt her pain was coming
from her cervical spine
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and not her rotator cuff.

The second letter, dated March 31, 2016 and addressed to

Mr. Lusk, clarified that his opinion was unchanged by a

review of the December 29, 2014, shoulder MRI.

The respondents called Julie Keith as a

witness at the hearing of this matter.  Keith was the

claimant’s supervisor at the time of her work accident. 

During Keith’s testimony, she read her statement into

the record, to wit:

On the morning, and I’m
not sure which day it was,
after the night shift was
over I called Karen into
my office and I was trying
to counsel her and wanted
to know why she was
consistently clocking out
late.  And I counseled her
on her time management
skills.  And while talking
to her I noticed that she
was just kind of leaning
over.  And I asked her if
she was okay.  She did not
bring it up to me.  I
asked her.  And she said
yes, I think I pulled my
back.  I think I know when
I did it and something
about a patient.  But she
did not say that she hurt
it at work.  And she said
but I’m okay.  I’m going
to take something when I
get home.  She never told
me she was injured at work
and needed to complete an
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incident form.  And I
never heard anything else
about it until the 30th

whenever she completed the
workers’ comp papers. 
That’s the last I heard of
it.

The respondents also admitted into evidence

the deposition testimony of Clifford Lusk.  Lusk

testified that in the spring of 2015, he was a

registered nurse and a case manager for JMS Consulting. 

Lusk was the case manager for the claimant’s claim. 

Lusk testified that he was present in the examination

room at the claimant’s appointment with Dr. MacDonald. 

According to Lusk, Dr. MacDonald had the claimant

demonstrate how the accident occurred without the

benefit of having a pseudo co-worker and patient present

as they were when the accident happened.  Lusk explained

that based on the claimant’s chief complaint of pain and

numbness in the right upper extremity, the physical re-

enactment of causation and the physical examination, Dr.

MacDonald informed him that the claimant’s pain was not

consistent with a rotator cuff tear.  Lusk testified

that he sent the claimant to Dr. Bruffett based on Dr.

MacDonald’s opinion.

A pre-hearing order was filed on March 4,
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2016.  The claimant contended that she “injured her neck

and right shoulder at work.  She seeks payment of

medical expenses.”  The respondents contend “they were

not aware of any injury until December 30, 2014, and did

not identify a specific injury in her initial medical

records.  The respondents contend the claimant did not

sustain an injury arising out of and in the course of

her employment.”

The parties agreed to litigate the following

issues:

1.  Whether the claimant sustained a
compensable injury; 

2.  Whether the claimant is entitled to
medical benefits; and

3.  Whether the claimant gave timely notice
to the employer.

After a hearing, an Administrative Law Judge

filed an opinion on September 8, 2017. The

Administrative Law Judge found that the claimant proved

she sustained a compensable injury caused by a specific

incident, arising out of and in the course of her

employment which produced physical bodily harm,

supported by objective findings, requiring medical

treatment or producing disability, pursuant to Ark. Code

Ann. §11-9-102.  The respondents appeal this

finding to the Full Commission.
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II. ADJUDICATION

A.  Compensability

In order to prove a compensable injury as a

result of a specific incident which is identifiable by

time and place of occurrence, the claimant must

establish by a preponderance of the evidence: (1) an

injury arising out of and in the course of employment;

(2) that the injury caused internal or external harm to

the body which required medical services or resulted in

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code Ann. §11-9-

102(16), establishing the injury; and (4) that the

injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code

Ann. §11-9-102(4)(A)(i)(Repl. 2002).  Should the

claimant fail to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of the claim, compensation must be

denied.  Mickel v. Engineering Speciality Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

The claimant’s right shoulder injury satisfies

all the requirements of compensability.  The claimant

was injured in a specific incident in the course and
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scope of employment.  The claimant testified that on

December 19, 2014, she sustained an injury to her right

shoulder while assisting a co-worker to provide peri-

care to a patient.  The claimant reported the injury to

the respondent-employer the following morning after the

accident occurred1.  Also, the claimant completed an

incident report on December 30, 2014, describing the

incident in this same manner.

Additionally, there is an objective finding of

the claimant’s shoulder injury.  An MRI revealed a right

shoulder full thickness rotator cuff tear which required

medical services.  The claimant received treatment in

the form of steroid injections and prescription

medication.  In addition, Dr. Hussey recommends surgical

intervention to give the claimant the best possible

chance of improved function.

There are two opposing expert opinions as it

relates to the source of the claimant’s pain.  Dr.

MacDonald opined that the claimant’s pain was from her

cervical spine whereas Dr. Hussey opined that the

claimant’s torn rotator cuff was the source of pain. 

1The claimant worked an overnight shift.  She testified that
she informed her supervisor that morning after her shift ended.
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The Full Commission finds the opinion of Dr. Hussey to

be more credible opinion and assess greater weight to

said opinion.  Dr. Hussey documented that the claimant

had significant pain and dysfunction in the right

shoulder which was limiting her normal activities and

affecting her sleep.  Dr. Hussey also noted that the

claimant had decreased range of motion and strength due

to her traumatic full-thickness rotator cuff injury. 

Based on his review of the shoulder MRI and his

examination of the claimant, he recommended surgical

intervention.  Clearly, Dr. Hussey believed the

claimant’s problems emanated from her rotator cuff tear. 

Dr. Wayne Bruffett shared Dr. Hussey’s opinion.  Dr.

Bruffett examined the claimant and indicated in his

medical records that her cervical spine was stable and

that he believed the claimant may be more symptomatic

for the rotator cuff tear.

Dr. MacDonald, on the other hand, saw the

claimant on one occasion and ordered a cervical spine

MRI; however, before he got the results of this MRI he

opined that the cervical spine was the source of the

claimant’s pain.  A review of his letter opinion dated

February 12, 2016, makes it clear that Dr. MacDonald had
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formed his opinion that the claimant’s pain was being

caused by cervical radiculopathy during his February 5,

2015, visit with the claimant, which was prior to the

cervical spine MRI ever being taken.

The Full Commission finds that the claimant

proved by a preponderance of the evidence that she

sustained a compensable right shoulder injury.  The

claimant proved she sustained an accidental injury

causing physical harm to her right shoulder.  The

claimant proved that the injury arose out of and in the

course of employment, required medical services, and

resulted in disability.  The claimant proved that the

injury was caused by a specific incident, identifiable

by time and place of occurrence on December 19, 2014. 

Finally, the claimant established a compensable injury

to her right shoulder by medical evidence supported by

objective findings, namely the MRI showing a full-

thickness rotator cuff tear.

The Full Commission finds that the claimant

failed to prove by a preponderance of the evidence that

she sustained a compensable neck injury.  The MRI of the

claimant’s cervical spine revealed multilevel

degenerative changes which Dr. Bruffett indicated he
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could not assign to a specific incident.  Therefore, we

find that the claimant has failed to prove that she

sustained a compensable neck injury.

B.  Notice

Ark. Code Ann. §11-9-701 (a)(1) states, in

pertinent part:

Unless an injury either
renders the employee
physically or mentally
unable to do so, or is
made known to the employer
immediately after it
occurs, the employee shall
report the injury to the
employer on a form
prescribed or approved by
the Workers’ Compensation
Commission and to a person
or a place specified by
the employer .... 

However, failure to give the notice shall not

bar any claim if the employer had knowledge of the

injury or death.  Ark. Code Ann. §11-9-701 (b)(1)(A).

In the present matter, the claimant testified

that she informed her supervisor, Julie Keith, about her

shoulder injury and how it occurred on December 19,

2014.  Keith provided a written statement, which was

made part of the Commission’s record, indicating that on

one morning after a night shift she noticed the claimant

leaning to the left side occasionally as they talked. 
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According to Keith, she inquired as to whether the

claimant was “ok”.  The claimant informed her that, “I

think I pulled my back.  I think I know when I did it,

and something about a patient”.  Keith testified that

she did not recall specifically what the claimant said

about a patient.

The Full Commission finds that, based on the

testimony of the claimant, the testimony of Julie Keith

and Julie Keith’s written statement, the employer had

knowledge of the claimant’s injury on December 19, 2014.

III. Conclusion

Based on our de novo review of the entire

record, the Full Commission finds that the claimant

proved by a preponderance of the evidence that she

sustained a compensable injury to her right shoulder. 

The claimant proved that the medical treatment of record

was reasonably necessary in accordance with Ark. Code

Ann. §11-9-508(a)(Repl. 2012).  For prevailing on appeal

to the Full Commission, the claimant’s attorney is

entitled to a fee of five hundred dollars ($500),

pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2012).
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IT IS SO ORDERED.

                    
SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

CHRISTOPHER L. PALMER, Commissioner


