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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed November 17, 2017.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 
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1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on June 7, 2017, and contained in a pre-
hearing order filed on that same date,
are hereby accepted as fact.

2. The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to additional medical treatment by
Dr. James Blankenship for his compensable back
injury.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                       
SCOTTY DALE DOUTHIT, Chairman

                                       
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant has failed to prove by a preponderance of

the evidence that he is entitled to additional medical

treatment by Dr. James Blakenship for his compensable

back injury.

Factual and Medical Background

The claimant, now 53 years old, worked for the

respondent-employer as a tractor trailer mechanic.  His

duties included working on the tractor trailers,

installing brakes and removing tires from the trailers. 

On June 14, 2007, the claimant was removing tires from a

trailer when he injured his back.  According to the
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claimant, as he was removing the last tire, he felt

immediate pain in his lower back.  The claimant

testified that the pain was so severe that he could not

move or stand up.

The claimant was initially taken to the

emergency room at Northwest Medical Center and diagnosed

with a lumbrosacral strain.  After the accident the

claimant tried to continue working, but could not.  The

claimant underwent an MRI on December 10, 2007 which

revealed a lateral disc protrusion at L3-4 and a bulge

in the neural foramen at L5-S1.  The claimant was

referred to physical therapy, which was not successful.

The claimant changed physicians to Dr. Tony

Raben who treated him with medication and referred him

to pain management in an attempt to avoid surgery.  The

claimant was treated by Dr. Susan Raben-Taylor for pain

management with minimal success.  

The claimant began seeing Dr. James Blakenship

on December 5, 2016.  Dr. Blakenship requested an MRI

which was performed on December 10, 2016.  The MRI

revealed the following:

Impression:
1. Stable MRI of the lumbar spine,
as above.  Most notably, small, left
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foraminal disc protrusions at L5-S1
and L3-L4 mildly to moderately
narrow the left neural foramen at
these levels.
2. No new abnormality.

Dr. Blakenship opined that the claimant had

failed all conservative treatment and recommended that

after experiencing severe pain for ten years, the

claimant should undergo a two-level arthrodesis surgery.

On April 26, 2017, the claimant was sent by

the respondents to see Dr. Luke Knox for an Independent

Medical Exam.  Dr. Knox opined the claimant was not in

need of surgical treatment.  In response to Dr. Knox’s

Independent Medical Exam, Dr. Blankenship drafted the

following letter:

I have received and reviewed Dr.
Knox’s independent medical
evaluation.  My opinion concerning
Mr. Hernandez’s current state and
medical treatment are unchanged from
my clinic visit.  I do feel based on
the history that has been provided
to me that the gentleman’s current
back pain is directly related to his
work injury.  If other data was
present to Dr. Knox that I do not
have, would be happy to review that,
but based on the clinical history I
was provided, my opinion has not
changed.

Concerning the waddle [sic] signs
that Dr. Knox referenced, it has
been shown in the pain management
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literature that patients with
chronic pain, and this gentleman has
been hurting for a decade, will have
what are considered non-physiologic
findings due to fear avoidance. 
Although this does generally
indicate a poor prognosis for
treatment outcomes for surgical
intervention, it does not however
men that surgery is doomed to
failure.  In my narrative, I
indicated that the patient has
failed routine and usual
conservative measures, has hurt over
a decade and the only other
treatment modality left to offer him
in my opinion was lumbar
arthrodesis.  The gentleman has a
desire now to proceed on with
surgical intervention and my
offering of surgical intervention in
this gentleman is unchanged based on
Dr. Knox’s independent medical
evaluation.

Opinion

An employer shall promptly provide for an

injured employee such medical treatment as may be

reasonably necessary in connection with the injury

received by the employee.  Ark. Code Ann. §11-9-508(a). 

The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v.

Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543

(1999).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. 
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Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676

S.W.2d 750 (1984).

The claimant’s need for treatment only

occurred after his work injury and this need for

treatment has continued since his work injury.  There

have been four MRIs performed since the date of injury,

which revealed the following:

1. The October 10, 2007, MRI showed a left lateral

disc protrusion at L3-4, L4-5 showed an annular

disc bulge, and L5-S1 showing disc desiccation with

left lateral disc bulge.

2. The January 8, 2014 MRI still showed a disc bulge

at L3-4 and L4-5 and L5-S1 foraminal disc

protrusion consistent with an annular tear.

3. The May 24, 2016 MRI showed L3-4 left lateral disc

protrusion and a tear of the annulus fibrosus and

at L4-5 diffuse disc bulge and disc protrusion with

tear of the annulus fibrosis and L5-S1 disc bulge

with dessication of the disc and tear of the

annulus fibrosus.

4. The December 10, 2016 MRI showed L3-4 left lateral

disc protrusion with desiccation of the disc

present and a tear of the annulus fibrosus and L4-5



Hernandez-F711115 8

diffuse disc bulge and a broad based disc

protrusion and a tear of the annulus fibrosus and

L5-S1 desiccation of the disc and a tear of the

annulus fibrosus.

I note that there was very little change from

the first MRI on October 10, 2007 to the last one on

December 10, 2016.  This supports a finding that the

problems the claimant first experienced, and continues

to experience are related to his work injury, and that

he is entitled to additional treatment.  As shown by the

four MRIs taken over the years, the claimant’s back

shows damage in the same areas about which the claimant

originally complained.  Based on these MRI findings, it

is clear that the pain that the claimant continues to

experience is as a result of his compensable injury and

that his need for treatment is causally related to the

compensable injury.

The claimant’s treating physician, Dr. James

Blankenship, has recommended that the claimant undergo

surgery.  Dr. Blankenship believes that surgery will

possibly accord the claimant some significant relief. 

Dr. Blankenship explained in his March 9, 2017 record

that at that point in the claimant’s treatment “it is
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time for us to make a decision as to whether I think a

potential surgical intervention has any potential chance

of affording him any significant relief.”  After noting

this, Dr. Blankenship indicated in the Overall Plan

section of his notes that “all I have left to offer him

is a two-level arthrodesis.”  Clearly Dr. Blankenship

believes that the recommended two-level arthrodesis can

potentially afford the claimant significant relief,

i.e., that it is reasonable and necessary.  

In affirming and adopting the opinion of the

Administrative Law Judge, the majority appears to rely

on the volume of medical records as an indication that

the claimant received adequate medical treatment. 

Although it is true that the claimant has endured years

of unsuccessful treatment that does not lead me to the

conclusion that the recommended surgery is not

reasonably necessary.

The majority also accorded Dr. Knox’s

independent medical exam more weight than he did Dr.

Blakenship’s opinion.  However, I find the opinion of

the claimant’s treating physician, Dr. Blankenship, to

be more credible.  When medical opinions conflict, the

Commission may resolve the conflict based on the record
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as a whole and reach the result consistent with reason,

justice and common sense.  Barksdale Lumber v. McAnally,

262 Ark. 379, 557 S.W.2d 868 (1977).  A physician’s

special qualifications and whether a physician rendering

an opinion ever actually examined the claimant are

factors to consider in determining weight and

credibility.  Id.  In his independent medical exam, Dr.

Knox wrote, “Concerning Dr. Blakenship’s treatment plan

for an anterior surgery at L4-5 and L5-S1 with a bone

stimulator and lumbar brace, again, I would be hard-

pressed to recommend any surgical endeavors in this

individual in the face of the multiple positive

Waddell’s findings.”  In response to Dr. Knox’s opinion,

Dr. Blankenship explained: 

Concerning the waddle signs that Dr.
Knox referenced, it has been shown
in the pain management literature
that patients with chronic pain, and
this gentleman has been hurting for
a decade, will have what are
considered non-physiologic findings
due to fear avoidance.  Although
this does generally indicate a poor
prognosis for treatment outcomes for
surgical intervention, it does not
however mean that surgery is doomed
to failure.  In my narrative, I
indicated that the patient has
failed routine and usual
conservative measures, has hurt over
a decade and the only other
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treatment modality left to offer him
in my opinion was lumbar
arthrodesis.  The gentleman has a
desire now to proceed on with
surgical intervention and my
offering of surgical intervention in
this gentleman is unchanged based on
Dr. Knox’s independent medical
evaluation.  

Dr. Blankenship remained steadfast that

surgical intervention was the claimant’s best chance at

receiving significant relief from the pain caused by his

compensable injury. 

Therefore, based on the aforementioned, I find

that the surgery recommended by Dr. Blankenship is

reasonable and necessary and award the claimant

additional medical benefits.

For the foregoing reasons, I must dissent from

the majority opinion.

                               
PHILIP A. HOOD, Commissioner


