
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Vacated.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed March 29, 2018.  The administrative law

judge found that this claim should be dismissed without

prejudice in accordance with Commission Rule 099.13. 

After reviewing the record and pleadings before us, the

Full Commission vacates the administrative law judge’s

opinion.  

I.  HISTORY

The parties stipulated that the claimant sustained

a compensable injury on November 7, 2013.  The
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claimant’s treating physician assigned a 9% permanent

impairment rating on August 6, 2014.  The parties

stipulated that the claimant’s healing period ended on

August 6, 2014, and that the respondents accepted a 9%

permanent impairment rating.  A pre-hearing order was

filed on August 26, 2015.  The claimant contended, among

other things, that she was entitled to wage-loss

disability.  The respondents controverted the claimant’s

contention that she was entitled to wage-loss

disability.  After a hearing, an administrative law

judge filed an opinion on December 4, 2015 and found

that the claimant “has proven that she is entitled to a

ten percent (10%) wage-loss disability in excess of her

admitted nine percent (9%) physical impairment.”  The

Full Commission affirmed and adopted the administrative

law judge’s December 4, 2015 decision in an opinion

filed June 8, 2016.    

On or about February 22, 2017, the respondents

filed a Motion To Dismiss For Failure To Prosecute.  An

administrative law judge filed an opinion on April 25,

2017 and found, among other things, that the respondents

had failed to establish grounds for dismissal of the

claim.  The respondents subsequently filed yet another
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motion to dismiss.  An administrative law judge filed an

opinion on March 29, 2018 and found that “this claim

should be, and hereby is, respectfully dismissed without

prejudice pursuant to Commission Rule 099.13.”  The

claimant appeals to the Full Commission.    

II.  ADJUDICATION

It is well settled that the Commission reviews an

administrative law judge’s decision de novo, and it is

the duty of the Commission to conduct its own fact-

finding independent of that done by the administrative

law judge.  Daniels v. Affiliated Foods Southwest, 70

Ark. App. 319, 17 S.W.3d 817 (2000).

Arkansas Workers’ Compensation Commission Rule

099.13 provides, in pertinent part:

Upon meritorious application to the Commission
from either party in an action pending before
the Commission, requesting that the claim be
dismissed for want of prosecution, the
Commission may, upon reasonable notice to all
parties, enter an order dismissing the claim
for want of prosecution.  

In the present matter, an administrative law judge

found that the claim “should be, and hereby is,

respectfully dismissed without prejudice pursuant to

Commission Rule 099.13.”  The Full Commission does not

affirm this finding.  There has not been a “want of
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prosecution” in the present matter.  The parties

stipulated that the claimant sustained a compensable

injury on November 7, 2013.  After the treating

physician’s assignment of a 9% permanent impairment

rating, the claimant filed a timely claim for additional

benefits in the form of wage-loss disability.  An

administrative law judge and the Full Commission found

that the claimant proved she sustained wage-loss

disability in the amount of 10%.  

The case of Johnson v. Triple T Foods, 55 Ark. App.

83, 929 S.W.2d 730 (1996) is not on point in the present

matter.  In Johnson, the Arkansas Court of Appeals

affirmed the Commission’s dismissal of a claim with

prejudice.  The Court of Appeals determined in Johnson

that counsel for the claimant had filed a claim “when no

justiciable issue was present.”  Id at p. 86.  There is

no evidence in the present matter that counsel for the

claimant filed a claim “when no justiciable issue was

present.”  Nor is there any probative evidence

supporting the respondents’ contention that “Claimant’s

insistence on maintaining a claim with the Commission

results in undue costs to the Commission, the carrier,

and ultimately the employer (through increased
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premiums).”  

The sole issue before the Full Commission is

whether the claim should be dismissed in accordance with

Commission Rule 099.13 “for want of prosecution.”  The

Full Commission finds in the present matter that the

respondents’ motion to dismiss in accordance with Rule

099.13 is not meritorious.  The claimant is currently

receiving benefits in the form of reasonably necessary

medical treatment, and the respondents have not shown a 

“want of prosecution” in the present claim.  We

therefore vacate the administrative law judge’s

dismissal pursuant to Rule 099.13.  The Full Commission

makes no finding with regard to expiration of the

applicable statute of limitations, Ark. Code Ann. §11-9-

702(b)(Repl. 2012). 

IT IS SO ORDERED.  

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

CHRISTOPHER L. PALMER, Commissioner


