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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G606917   

JENNIFER R. HARRELL, EMPLOYEE                    C L A IMANT

DOLLAR GENERAL CORPORATION, 
SELF-INSURED EMPLOYER                          R E S P O N DENT

     
OPINION FILED AUGUST 14, 2018

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE JASON A. LEE,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed February 15, 2018.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this claim.

2. On July 3, 2016, the employment
relationship existed between the parties
during which time the claimant earned an
average weekly wage of $160.00, generating a
weekly compensation benefit rate of $106.00,
for temporary total/permanent partial
disability.
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3. On July 3, 2016, the claimant sustained
compensable injuries to her low back and right
knee within the course and scope of her
employment with respondent.

4. On March 27, 2017, a Change of Physician
Order was entered by the Medical Cost
Containment Division of the Arkansas Workers’
Compensation Commission pursuant to
Ark. Ann. §11-9-514 (a)(3)(A)(iii) (Repl.
2002), authorizing the claimant to change from
Drs. Charles Pearce & Victor Vargas to Dr.
John Wilson as the treating physician.

5. A functional capacity evaluation, which is
reasonably necessary medical treatment, was
recommended by Dr. John Wilson in conjunction
with his April 21, 2017, evaluation of the
claimant. Until such time as the FCE is had,
the evaluation is not complete. Dr. Wilson
ceased his medical practice thereby depriving
the claimant access to an authorized treating
physician in accordance with the March 27,
2017, Change of Physician Order.

6. The evidence preponderates that the
claimant is entitled to another authorized
treating physician pursuant to Ark. Code Ann.
§11-9-514 (a)(3)(A)(iii) (Repl. 2012), and in
accordance with Wal-Mart Associates. v. Keys,
2012 Ark. App. 559, 423 S.W.3d 683 (2012).

7. The issue of permanent physical
impairment/independent medical evaluation is
held in abeyance pending completion of the
claimant’s evaluation by the change of
physician doctor.

8. Respondent has controverted the claimant’s
entitlement to a change of physician.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly
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applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the February 15, 2018 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

For prevailing on appeal to the Full Commission,

the claimant’s attorney is entitled to an additional fee

of two hundred dollars ($200), pursuant to Ark. Code

Ann. § 11-9-715(c)(1)(Repl. 2012).

 IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer concurs and dissents.

CONCURRING AND DISSENTING OPINION

I respectfully concur with and dissent from

the majority opinion in this claim.  Specifically, I

concur that, under the unique circumstances of this
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claim – namely, the physician to whom she had exercised

her statutory right to a one-time change of physician

having retired – the claimant is entitled to a

subsequent change-of physician.  I dissent, however,

from the majority finding that the claimant is entitled

to a functional capacity evaluation.

a. Functional Capacity Evaluation

The claimant was released by both Dr. Vargas

for her back, and Dr. Pearce for her right knee at

maximum medical improvement with zero percent (0%)

permanent physical impairment and no permanent work

restrictions.  And, although the claimant alleges

chronic low back and right knee pain that interferes

with her daily activities, she works full time as an

administrative assistant for a construction company with

no restrictions, making more money than she made working

for the respondent-employer. 

It is well-known that functional capacity

evaluations are primarily used to assess the level of an

injured employee’s ability to function in the workplace

following an injury.  The claimant has already

established that she can function quite well in a

sedentary environment since that is precisely what she
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is currently doing.  Further, since she is earning

better wages in her current position, a functional

capacity evaluation is clearly not necessary in order to

help place the claimant back into a gainful work

environment.  Therefore, the claimant has failed to

prove that the functional capacity evaluation suggested

by Dr. Wilson is reasonable and necessary in connection

with either her low back or right knee injuries.  This

is especially true considering that the claimant has

reached maximum medical improvement for both of these

injuries with no permanent physical impairment. 

Moreover, Dr. Wilson’s review of the claimant’s

diagnostic studies yielded the same conclusions as those

of her previous treating physicians.  

Thus, the claimant has failed to prove that a

functional capacity evaluation is reasonable and

necessary for the treatment of her compensable injury.

b. Change-Of-Physician

There is not, nor has there ever been any

question in this claim that the claimant was entitled to

an absolute statutory right to a one-time-change-of-

physician to Dr. Wilson.  See, Ark. Code Ann. §11-9-

514(a)(3)(A)(ii).  Further, the respondent fulfilled its
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statutory obligation under Ark. Code Ann. §11-9-508 to

pay for the claimant’s initial visit with Dr. Wilson. 

Due to the claimant’s initial visit with Dr. Wilson, we

have been given an opportunity to determine whether any

additional treatment proposed by Dr. Wilson - - more

specifically, a functional capacity evaluation - - is

reasonably necessary for the treatment of the claimant’s

compensable injury.  The preponderance of the evidence

demonstrates that it is not.  Wal-Mart Stores, Inc. v.

Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003); see

also, Wal-Mart Associates, Inc. v. Keys, 2012 Ark. App.

559, 423 S.W.3d 683 (2012). 

Notwithstanding that a functional capacity

evaluation is not reasonable and necessary for the

furtherance of the claimant’s treatment, however, it

would appear that the claimant is entitled to a

subsequent change-of-physician under the particular

facts and circumstances of this claim.  Unlike the cases

of Brown, supra, v. Keys, supra, where the injured

employee’s chosen change-of-physicians died, the

claimant’s chosen change-of-physician, Dr. Wilson, in

this claim retired.  However, the circumstances of Dr.

Wilson’s retirement were still beyond the claimant’s
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control.  Therefore, the claimant is entitled to a

subsequent change-of-physician.  

CHRISTOPHER L. PALMER, Commissioner


