
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G608777

ALAN HALL         CLAIMANT
EMPLOYEE

CARROLL COUNTY SOLID WASTE AUTHORITY        RESPONDENT NO. 1
EMPLOYER

ARKANSAS MUNICIPAL LEAGUE WCT          RESPONDENT NO. 1
CARRIER

ORDER FILED FEBRUARY 5, 2018

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents No. 1 represented by the M. KEITH WREN, Attorney
at Law, Little Rock, Arkansas.

Decision of the Full Commission: Reversed.

OPINION AND ORDER

In an opinion filed on July 14, 2017, an

administrative law judge found that the claimant proved he

sustained a gradual-onset, low back injury in the form of

degenerative disc disease for which he was entitled

reasonably necessary medical treatment.  A carefully

conducted de novo review of this claim in its entirety

reveals that the claimant has failed to prove by a

preponderance of the evidence that he sustained a back

injury arising out of his employment with the respondent-

employer.  Therefore, the opinion of the administrative law
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judge is reversed and this claim dismissed.

I. History

The claimant, who was thirty-three (33) years old

at the time of the April 27, 2017 hearing on this claim,

began working for the respondent-employer on or about

December 10, 2012.1  The claimant testified that he was

hired by the respondent-employer to “throw trash,” which

involved driving a trash truck, running a route, and picking

up trash.  The claimant testified that his job duties

changed “depending on the route, depending on the day.”  The

claimant explained that some routes were residential and

some were commercial.  Residential routes required the

claimant to “ride on the back of the truck and make multiple

stops picking up trash any way that you could,” while other

routes simply required backing the trash truck up to

dumpsters and using an automated arm to dump them.

The claimant testified that it generally took from

seven (7) to nine (9) hours to run a residential route and

that he normally had a partner to help him.  The weight of

the trash he lifted on residential routes averaged between

fifty (50) and seventy (70) pounds.  The commercial routes

1 As corroborated by the claimant’s employment records.
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sometimes involved moving obstacles, opening gates, and

repositioning dumpsters.

The claimant allegedly began having problems with

his lower back towards the end of his employment with the

respondent-employer in or about August of 2015.  The

claimant testified that he was terminated from his

employment with the respondent-employer after having used

all of his sick, holiday, and vacation leave time.  

When asked to more fully describe “what happened”

with regard to his back during the time in question, the

claimant stated:

Just the strenuous work. Just – - it
wore me out. I mean, it’s all my lower
back from all the heavy lifting and
everything. The strain and the pain has
gotten - - I don’t know how to really
explain it in detail. But the strain of
the job has destroyed my lower back.  

The claimant’s medical records reflect that the

claimant was first evaluated for low back pain of

undetermined etiology by APRN, Jennifer Hudson, with the WR

Family Clinic Eureka Springs on August 25, 2014.  Although

Hudson noted that the claimant’s condition was “injury

related...[h]eavy lifting at work,” she further noted that

the claimant’s was “NOT A WORKMAN’s (sic) COMP CLAIM.”  In

addition, Hudson noted that the “injury” had occurred at
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work four (4) months earlier.  

The claimant’s reported lumbar symptoms as of

August 25, 2014, included back pain, stiffness, decreased

spinal range of motion, decreased extension, decreased

rotation, and lower extremity weakness.  The claimant denied

decreased flexion, decreased lateral bending, and lower

extremity numbness or tingling.  The claimant described his

pain as intermittent, sometimes intense, with lateral mid-

back pain and spasms that radiated down his legs.  The

claimant was assessed with a low back strain for which he

was prescribed oral steroids and Soma.

A clinic report from the WR Family Clinic dated

April 24, 2015, reflects that the claimant presented on that

date for an “initial evaluation of and [o]ngoing back pain.” 

The claimant reported having “pulled a muscle or something”

the previous day as a result of “bending and pushing.” 

While there was no record of it, this report reflects that

the claimant had presented to the clinic the day before, and

that he had undergone a previous lumbar spine evaluation by

his primary care physician.  The record shows that the

claimant’s past medical treatment included nonsteroidal

anti-inflammatory drugs, muscle relaxants, heat, stretching

exercises, and massages.
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At his April 24, 2015, clinic visit, the claimant

described his most recent onset of back pain as follows:

“Basically it felt like a vise between my shoulders and my

butt squeezing me. Like a band. Like radiating pain and it

went through my right leg.”  Muscle spasms were noted with

physical palpation, and bilateral flexion, extension, and

rotation were reportedly painful and restricted.  A

contemporaneous radiology report reflected normal findings,

however, in that the claimant’s lumbar vertebrae were well

aligned and they appeared strong and well mineralized. 

Further, the claimant’s lumbar intervertebral disc spaces

were well preserved.  

APN Michael Murphy assessed the claimant with a

low back strain for which he was given a steroid shot,

prescribed medication, and referred to physical therapy.  In

addition, the claimant was issued a work excuse for April 24

through April 27, 2015.  As before, the claimant reported

that his “injury occurred at work,” but he denied that his

was a workers’ compensation related examination.  Thus, the

etiology of the claimant’s back pain remained undetermined.

The claimant admitted having sustained a work-

related, right-foot injury in July of 2015.  The record

shows that, while the mechanism of this injury was somewhat
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severe, the claimant sustained only minor injuries pursuant

to this incident.2  The claimant was taken off of work from

July 21 through July 29, 2015, as a result of his right-foot

injury.  The claimant claimed that his back “hyperextended”

primarily through his right leg as a result of this event,

which worsened his pre-existing lumbar symptoms.

After April of 2015, the claimant failed to seek

follow-up treatment for low-back pain until May 2, 2016,

when he presented to Christopher Baranyk, D.O., at the

Eureka Springs Hospital Family Clinic in Van Buren.  The

claimant reported to Dr. Baranyk that he had “DJD” in his

back.  The claimant’s associated symptoms were pain,

depression, anxiety, and trouble sleeping.  More

specifically, the claimant reported to Dr. Baranyk as

follows:

The patient reports he has worked for
many years as a truck driver and in
manual labor, and as a result he reports
degenerative disc disease in his back.
He is unsure of the level but reports
his pain primarily is in his low back
and some in his mid back. He reports he
has tried “everything” for his pain and

2

The metal grate upon which he stood hit a telephone
pole causing it to fold back on his right foot.
Although it was described as a “crushing injury,” no
conclusive evidence of fracture was seen from
objective diagnostic testing.
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nothing has worked. He reports he has
tried and failed physical therapy in the
past, and he is not interested in
narcotics or surgery. At this time I
have asked him to keep an open mind as
we will try everything we can to
determine the cause of his issue and
then together we will discuss his
treatment options. He is also adamant
that most of his problems stem from
sleep, so at this time I will provide
him a trial of Flexeril for back spasms
and sleep. Also I provided him training
on use of heat and stretching to help
with his symptoms....

X-rays of the claimant’s lumbar spine taken on May

6, 2016, revealed minimal facet degenerative changes at L5-

S1.  An MRI study of the claimant’s lumbar spine conducted

on May 9, 2016, showed “minimal degenerative changes

involving the lumbar spine without disc herniations.” 

Further, no high grade central canal or neuroforaminal

stenosis was identified from this study.

In follow-up with Dr. Baranyk on June 8, 2016,

the claimant reported no change in his sleep pattern due to

continuing low-back muscle spasms.  Dr. Baranyk took the

claimant off of Flexeril and started him on Robaxin.  When

the claimant reported no improvement with Robaxin, Dr.

Baranyk prescribed him Zanaflex.  On June 22, 2016, Dr.

Baranyk stated, “He also reports he has not been

participating in any physical therapy, nor taking it easy.
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The patient understands that his injuries are likely soft

tissue related and that his symptoms will only improve with

a tincture of time, heat, stretching, and NSAIDS.” 

An EMG/NCV study of the claimant’s right lower

extremities was conducted on July 12, 2016, by Dr. Jason

Pleimann’s associate, Dr. George Deimel.  It was noted in

the report of that study that the claimant complained of

“associated back pain.”  Dr. Deimel concluded that there

was no EMG evidence of right lumbosacral radiculopathy,

plexopathy, focal entrapment mononeuropathy, or peripheral

polyneuropathy.  “Specifically,” stated Dr. Deimel, “there

are no electrodiagnostic findings of a superficial peroneal

mononeuropathy and nothing to definitively explain the

patient’s pain anterior neurological complaints.”  Dr.

Deimel recommended that a diagnostic selective nerve block

versus a “potentially therapeutic transforaminal epidural

steroid injection could be considered to further clarify

the claimant’s clinical situation.”

In an August 2016 clinic report regarding ongoing

treatment of the claimant’s right foot, Dr. Pleimann noted

that the claimant’s recent lumbosacral MRI study revealed a

disc bulge at the L4-5 and L5-S1 level and mild narrowing

of the lateral recess with possible abutment nerve root at
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the lateral recess.  Otherwise, no central canal stenosis

was noted.

Dr. Pleimann released the claimant at maximum

medical improvement for his right-foot injury on August 2,

2016, at which time he recommended that the claimant seek

further follow-up treatment with Dr. Deimel concerning his

back complaints pending “Worker’s (sic) Compensation”

approval.  Subsequently, Dr. Deimen recommended a series of

diagnostic measures to determine the etiology of the

claimant’s reported back pain.

The claimant testified that he worked for a

construction company driving a dump truck after his

termination from employment with the respondent-employer. 

The claimant stated that his new job was less strenuous

than his former job with Carroll County.

The claimant maintained that he informed his

supervisor, George Boatright, of his April, 2015, back pain

on the day it occurred.  The claimant testified that

Boatright instructed him to stop by his doctor’s office

during his route because he could not afford to lose him

for the entire day.  The claimant stated that Boatright

never assisted him with a workers’ compensation claim

pursuant to his back complaints, even though he was “pretty
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sure” he turned in all of his medical documentation to

Boatright or to Boatright’s assistant.

The claimant admitted knowing that he was to

immediately report any work-related injury.  The claimant

acknowledged that he had followed proper reporting

procedure with regard to his 2015 foot injury and an

unrelated arm injury.

Operations Manager for the respondent-employer,

George Boatright, testified at the April, 2017, hearing. 

Boatright stated that the claimant reported his work-

related right-foot injury and a 2015 arm injury to him, but

never a back injury.  Had the claimant reported a back

injury to him, Boatright explained that he would have

documented it and informed their Director.  Boatright

agreed that the claimant’s attendance records reflect that

he took sick days on August 25th and 26th of 2015; however,

he denied that the claimant informed him that he was taking

off work due to a back injury.  Boatright denied ever

informing the claimant to stop by the doctor’s office

during his route for any reason.

Upon questioning by the court, the claimant

agreed that he pulled something in his back on or about

April 23, 2015, that prompted him to seek medical treatment
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the next day.  The claimant further agreed that April 24,

2015, was the day his alleged gradual-onset injury

“manifested” itself.  The claimant concluded his colloquy

with the court as follows:

THE COURT: Well, let me just ask
this. I mean, I think you previously
testified that in 2014, whatever
treatment you got for that, your issues
had subsided. You’d gone back to work
and you hadn’t had any problems and
then you had this issue in April of
2015.

THE CLAIMANT: Yes, ma’am.

THE COURT: Is that safe to say?
Does that accurately depict what
happened?

THE CLAIMANT: Yes, ma’am. The 2014
issue was healed and felt better after
the initial visit with the doctor.

   
II. Discussion

Act 796 recognizes certain specified exceptions

to the general limitation of compensable injuries to those

injuries which are caused by specific incident and which

are identifiable by time and place of occurrence.  These

exceptions are set forth in Ark. Code Ann. § 11-9-

102(4)(A)(ii) through § 11-9-102(4)(A)(vi)(Repl. 2002).

Claims for injuries caused by rapid repetitive motion, for

back injuries, and for hearing loss are excepted in Ark.
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Code Ann. § 11-9-102(4)(A)(ii).

To satisfy the definitional requirements for

injuries falling under Ark. Code Ann. § 11-9-102(4)(A)(ii),

the claimant must still prove by a preponderance of the

evidence that he or she sustained internal or external

damage to the body as the result of an injury that arose

out of and in the course of employment, and the employee

must still establish the compensability of the claim with

medical evidence, supported by objective findings. 

However, in addition to these requirements, if the injury

falls under one of the exceptions enumerated under Ark.

Code Ann. § 11-9-102(4)(A)(ii), the "resultant condition is

compensable only if the alleged compensable injury is the

major cause of the disability or need for treatment."  Ark.

Code Ann. § 11-9-102(4)(E)(ii)(Repl. 2002).

As a preliminary matter, the respondents No. 1

raise the issue of the statute of limitations with regard

to the claimant’s alleged gradual-onset back injury.  The

claimant testified and the record confirms that he was

treated for a back strain in late August of 2014.  The

claimant denied having subsequent problems with his back

until April of 2015, when he allegedly sustained a gradual-

onset injury.  The record is devoid of documentation
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showing that the claimant was treated for back problems

subsequent to August of 2014 until on or about April 24,

2015.  

The statute of limitations in this claim is

governed by Ark. Code Ann. §11-9-702(a)(1), which states:

A claim for compensation for disability
on account of an injury, other than an
occupational disease and occupational
infection, shall be barred unless filed
with the Workers’ Compensation
Commission within two (2) years from
the date of the compensable
injury....For purposes of this section,
the date of the compensable injury
shall be defined as the date the injury
is caused by an accident as set forth
in §11-9-102(4).

With regard to gradual-onset injuries, the

statute of limitations does not commence to run until the

true extent of the injury manifests and causes an

incapacity to earn wages sufficient to give rise to a claim

for disability.  Pina v. Wal Mart Stores, Inc., 91 Ark. 77,

208 S.W.3d 236 (2005).3 

The record in the present claim, particularly the

3

Although Pina, supra, was a gradual-onset scheduled
injury, the A.E.R.T., Inc. and National Union Fire
Insurance v. Maria Estrada, 2016 Ark. App. 604, 508
S.W.3d 906 (2016), stated that there is no material
difference for statute of limitations purposes between
a gradual-onset scheduled injury and a gradual-onset
unscheduled injury.
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medical reports of record, support the claimant’s

contention that he suffered a low-back strain in August of

2014 that had resolved prior to his alleged April, 2015,

low back injury.  Therefore, we find that the statute of

limitations for the claimant’s current claim did not begin

to run until April 24, 2015, when he alleged a gradual-

onset back injury.  The record indicates that the claimant

filed his workers’ compensation claim in the later part of

2016, which was well within the two (2) year statutory

provision for filing a claim.  Therefore, we find that the

claimant’s claim is not time-barred.

With regard to his alleged gradual-onset, low

back injury, the claimant has failed to prove

compensability as follows.  The claimant contends that the

“strain of the job” with the respondent-employer

“destroyed” his lower back.  Furthermore, the claimant

maintains that his July, 2015, right-foot injury

contributed to the worsening of his lumbar condition (which

had been correctly assessed and treated in April of 2015 as

merely another lumbar strain).  On May 2, 2016, the

claimant even reported to Dr. Baranyk that his years as a

truck driver and having worked mostly in manual labor jobs

had created degenerative joint disease in his back, which
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caused him pain in his low and mid back.  Degenerative disc

disease, however, was not diagnostically identified in the

claimant’s lumbar spine until a week later, and, even then,

it was said to be minimal.  Moreover, in late June, 2016,

Dr. Baranyk noted that the claimant had not been “taking it

easy” as he should have been in order for, what Dr. Baranyk

opined was a soft tissue back injury, to heal, in spite of

his understanding that his symptoms would only improve with

a “tincture of time, heat, stretching, and NSAIDS.” 

Moreover, an EMG/NCV study of the claimant’s

right lower extremities subsequently confirmed no evidence

of right lumbosacral radiculopathy, plexopathy, focal

entrapment mononeuropathy, or peripheral polyneuropathy

that would account for the claimant’s reported symptoms. 

Thus, according to the claimant’s last treatment of record,

the etiology of his lumbar complaints remained

undetermined.  This, in turn, makes it virtually impossible

to objectively attribute the claimant’s subjective

complaints to the his work-related activities with the

respondent-employer.

In addition, it is noteworthy that when the

claimant filed his claim for a gradual-onset back injury,

he had not worked for the respondent-employer in well over
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a year.  He had, however, worked for a period of time

driving a dump truck for another employer in the interim. 

Thus, reasonable minds could conclude that the claimant’s

degenerative back condition and the consequences thereof

were causally related to or made debilitating due to some

activity other than his employment with the respondent-

employer.   

While it may have been better argued that the

claimant sustained a specific incident lumbar injury on or

about April of 2015, such is not the case.  Rather, the

claimant has asserted that he sustained a gradual-onset,

lumbar injury for which he has produced no medical evidence

supported by objective findings to substantiate.  Rather,

his own self-serving testimony and unsubstantiated belief

that he sustained a gradual-onset back injury as a result

of his employment activities for the respondent-employer

constitute the only evidence in this claim that might,

theoretically, support such a finding.  It is well known,

however, that a medical opinion based solely upon a

claimant’s history and own subjective belief that a medical

condition is related to a compensable injury is not a

substitute for credible evidence.  Brewer v. Paragould

Housing Authority, Full Commission Opinion, January 22,
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1996 (Claim No. E417617).  In the absence of medical

evidence supported by objective findings to support the

claimant’s subjective belief that his current back symptoms

are related to his work for the respondent-employer, we

find no substantive value in the claimant’s testimony in

this regard.

The claimant informed his medical providers both

in August of 2014 and April of 2015, that his was not a

“workmens (sic) comp exam.”  Furthermore, Mr. Boatright

credibly testified that the claimant failed to report an

April, 2015, work-related back injury at any time during

his tenure with the respondent-employer.  Finally, the

claimant was admittedly familiar with the proper reporting

procedure as evidenced by his having done so with regard to

his right-foot injury, yet he failed to make a report of

injury until long after his employment with the respondent-

employer had been terminated.

Based upon the above and foregoing, we find that

the claimant has failed to prove by a preponderance of the

evidence that his degenerative back condition is causally

related to or arose out of his employment activities with

the respondent-employer.  Therefore, the claimant has

failed to prove that he sustained a compensable back
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injury.  Consequently, the opinion of the administrative

law judge finding that the claimant sustained a compensable

injury is hereby reversed and this claim is dismissed in

its entirety.   

IS SO ORDERED.

   

                                  
S. DALE DOUTHIT, CHAIRMAN

                                  
CHRISTOPHER L. PALMER, COMMISSIONER     

               

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant failed to prove by a preponderance of the

evidence that he sustained a back injury arising out of his

employment with the respondent-employer.

Factual and Medical Background

The claimant is 33 years old and worked for the

respondent-employer as a sanitation employee.  In his
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position, the claimant drove a truck on a trash route,

worked as a “trash thrower” and had to move large bins on

the commercial routes.  The claimant explained that when on

a residential route, he worked seven to nine hours per day

riding on the back of a truck, jumping to the ground, and

picking up trash and throwing it approximately three and

one-half feet into the truck.  On commercial routes, the

claimant was responsible for moving large trash bins to a

position where they could be lifted and dumped using the

truck’s mechanical arm. 

In August of 2014, the claimant sought medical

treatment for a strain to his low back.   The claimant

testified that this strain resolved after the treatment he

received.

The claimant testified that because of the

strenuous work that he was performing, he began to have

severe pain in his lower back.  The claimant first sought

treatment for his lower back from WR Family Clinic Eureka

Springs on April 24, 2015.  The APN’s examination of the

claimant’s lumbosacral spine during this visit revealed

“bilateral muscle spasms”. 

The claimant continued to perform his job duties

until he was injured in a work-related accident in July of
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20154.  In July of 2015, the claimant was riding on the back

of a sanitation truck when the truck pinned his right foot

between the truck and a telephone pole.  According to the

claimant, he fell backwards with his foot caught in the

steel grate he was standing on, hyper-extending his back

mostly through his right leg.  The claimant offered

testimony that this accident resulted in him experiencing

additional pain in his lower back.

Opinion

(4)(A) “Compensable injury” means:
(ii) An injury causing internal or

external physical harm to the body and
arising out of and in the course of
employment if it is not caused by a
specific incident or is not
identifiable by time and place of
occurrence, if the injury is:

(b) A back or neck injury
which is not caused by a specific
incident or which is not identifiable
by time and place of occurrence ...

A.C.A. §11-9-102 (4)(A)(ii)(b).

A claimant seeking benefits for a
gradual-onset injury must prove by a
preponderance of the evidence that: (1)
the injury arose out of and in the
course of his or employment; (2) the
injury caused internal or external
physical harm to the body that required
medical services or resulted in

4 The July 2015 right foot injury was not at issue in the
present claim.
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disability or death; and (3) the injury
was the major cause of the disability
or need for treatment.  Further more,
objective medical evidence is necessary
to establish the existence and the
extent of an injury but, it is not
essential to establish the causal
relationship between the injury and the
job.

Wal-mart Stores, Inc. v. Leach, 74 Ark. App. 231, 48 S.W.3d

540 (2001).

The preponderance of the evidence supports a

finding that the claimant suffered a compensable gradual-

onset injury to his low back.  The claimant testified that

he began having severe lower back pain in April of 2015,

for which he sought treatment on April 24, 2015.  At this

visit, the claimant attributed his pain to an injury at

work the day before the visit.  The claimant offered

credible testimony that although he suffered a back strain

in August of 2014, the strain had resolved quickly after he

received treatment for it.  

The claimant received medical treatment for his

back injury in the form of physical therapy and

prescription medication.  In addition, Dr. George Diemel

recommended that the claimant receive injections for his

low back which the claimant was unable to receive because

he lacked the financial resources to do so.  Also, there
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were objective findings in the form of bilateral muscle

spasms in the claimant’s lumbosacral spine and a disc bulge

at the L4-5 and L5-S1 levels.

Finally, the back injury was the major cause of

the claimant’s need for treatment.  The present case is

analogous to A.E.R.T., Inc. v. Estrada, 2016 Ark. App. 604,

508 S.W.3d 906, 2016 Ark. App. LEXIS 632 (2016).  The

Estrada Court stated:

A legal hurdle here for AERT is that an
employee like Estrada is not
necessarily required to have a treating
doctor state to a reasonable degree of
medical certainty that stacking large
volumes of wood planks, for 12-hour
shifts, over 5 years, caused her injury
to meet her burden of proof.  See Wal-
mart Stores, Inc. v. VanWagner, 337
Ark. 443, 990 S.W.2d 522 (1999)
(medical evidence on the issue of
causation is not required in every
case).  While AERT may be correct that
a chiropractor’s instructions for an
employee to avoid some of the more
physically demanding parts of her job
does not equal a causation opinion, an
expert medical-causation opinion is not
required in this case in any event. 
Reasonable minds could conclude, as the
Commission did, that Estrada’s gradual-
onset back injury was caused by her
lifting and stacking wood at work.  See
Freeman v. Con-Agra Frozen Foods, 344
Ark. 296, 40 S.W.3d 760 (2001)(standard
of review).

The claimant testified that he worked for the
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respondent-employer performing physically demanding work on

a full-time basis for over two years.  The claimant

explained that when he worked on a residential route, he

worked seven to nine hours per day riding on the back of a

truck, jumping to the ground, picking up trash and throwing

it approximately three and one-half feet into the truck. 

On commercial routes, the claimant manually pushed large

trash dumpsters into the correct positions for pick up.  As

in Estrada, the claimant’s gradual-onset injury was caused

by the work he was performing.  Prior to his work for the

respondent-employer, the claimant had no limiting problems

with his back.  Moreover, there is nothing in the medical

records or the hearing testimony to suggest a cause other

than the claimant’s work activities that would have led to

his need for treatment.  Reasonable minds would conclude

that the claimant’s work was the cause of the bulging disc

and muscle spasms that requires treatment.

Based on the aforementioned, the evidence

preponderates that the claimant sustained a compensable

gradual-onset injury to his lower back.  Therefore, I would

find that the claimant established by a preponderance of

the evidence that he sustained a compensable injury to his

lower back.
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For the foregoing reasons, I must dissent from

the majority opinion.

    
_______________________________
PHILIP A. HOOD, Commissioner


