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CLAIM NO. G700979

SALVADOR GONZALEZ,
EMPLOYEE                         CLAIMANT

COMPASS GROUP USA,
EMPLOYER   RESPONDENT 

GALLAGHER BASSETT SERVICES, INC.
INSURANCE CARRIER/TPA           RESPONDENT
 
     

OPINION FILED OCTOBER 31, 2018

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE RICK BEHRING,
JR., Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed June 4, 2018.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on January 10, 2018, and
contained in a pre-hearing order filed
that date, are hereby accepted as fact.
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2. The claimant has proven by a
preponderance of the evidence that he
sustained a compensable injury to his
cervical spine on January 31, 2017.

3. The claimant has proven by a
preponderance of the evidence that he is
entitled to additional medical
treatment, including the medical
treatment recommended for his cervical
and thoracic spine by Dr. Deimel.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the June 4,

2018, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                                                        
                    SCOTTY DALE DOUTHIT, Chairman

  
                                                        
                    PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

I dissent from the majority opinion finding

that the claimant sustained a compensable cervical

injury on January 31, 2017, which entitles him to

additional medical treatment, including treatment

recommended by Dr. Deimel.  The respondent did not

controvert responsibility for injuries to the claimant’s

thoracic spine and have paid benefits for all injuries

directly associated with his thoracic spine injury.

My carefully conducted de novo review of this

claim in its entirety reveals that the claimant failed

to meet his burden of proving that he also sustained a

compensable neck injury arising out of the same incident

of January 31, 2017. 

Ark. Code. Ann. §11-9-102(4)(A)(i)(Supp. 2009)

defines a compensable injury as:
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[a]n accidental injury causing
internal or external physical harm
to the body... arising out of and in
the course of employment and which
requires medical services or results
in disability or death. An injury is
“accidental” only if it is caused by
a specific incident and is
identifiable by time and place of
occurrence[.]

A compensable injury must be established by

medical evidence supported by objective findings. Ark.

Code. Ann. §11-9-102(4)(D). “Objective findings” are

those findings which cannot come under the voluntary

control of the claimant.  Ark. Code. Ann. §11-9-102(16).

The phrase "arising out of the employment

refers to the origin or cause of the accident," so the

employee is required to show that a causal connection

exists between the injury and his employment.  See,

Gerber Products v. McDonald, 15 Ark. App. 226, 691

S.W.2d 879 (1985).  It has long been recognized that a

causal relationship may be established between an

employment-related incident and a subsequent physical

injury upon a showing that the injury manifested itself

within a reasonable period of time following the

incident, is logically attributable to the incident, and

there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 235 Ark. 104, 357

S.W.2d (1962).
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On January 31, 2017, the mid-thoracic spine

region of the claimant’s back came into contact with an

industrial-type trash can as he was discharging his

janitorial duties for the respondent-employer.  Other

than tenderness, an examination of the claimant’s upper

back on that date was normal.  Further, x-rays of the

claimant’s thoracic spine showed no acute abnormalities. 

The only apparent sign of injury was a “contusion of

unspecified back wall of thorax.”  The respondent-

employer accepted the claimant’s thoracic-contusion

injury as compensable and accepted responsibility for

medical treatment related thereto.1  

The claimant’s medical treatment included

routine clinic visits, a month of physical therapy, and

diagnostic studies, to include x-rays, an EMG/NCV study,

and a cervical MRI.  This treatment ran from January 31

to December 12, 2017, during which time the claimant

contended that he made little progress (only about

twenty percent 20%) toward symptom improvement. 

Further, the claimant consistently complained of

bilateral leg and arm tingling and numbness, thoracic

pain (especially on  the left), lower back pain which

1 It is noted that the claimant was never taken off of work;
he was merely given restrictions. 
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his therapist attributed to postural strain, with joint

stiffness, and, eventually, subscapular pain.      

The claimant’s August 24, 2017, cervical MRI

showed no acute findings or other findings to which his

cervical symptoms could be attributed.  Upon discussion

of the distribution of the claimant’s subscapular pain

in September of 2017, Dr. Deimel told him that, due to

its location, “it may very well be secondary to the

findings on the cervical spine” MRI study.  Thus, Dr.

Deimel recommended an epidural steroid injection at C7-

T1.  On December 12, 2017, however, the claimant was

assessed with bilateral carpal tunnel syndrome, which

explained many of his hand and arm symptoms originally

thought to be attributable to his neck.  

The report of a subsequent independent peer

review conducted by Dr. Carinci reflected that only mild

degenerative changes were diagnostically confirmed in

the claimant’s cervical spine, and the claimant’s pain

complaints were not corroborated by physical examination

and imaging studies.  In conclusion, Dr. Carinci found

that there was no objective documentation of cervical

radiculopathy on examination to substantiate the

claimant’s alleged need for CESI; thus, an interlaminar

epidural steroid injection at C7- T1 was not medically

necessary and was non-certified. 
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The Commission has the duty of weighing the

medical evidence as it does any other evidence, and the

resolution of any conflicting medical evidence is a

question of fact for the Commission to resolve.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001); CDI Contractors McHale, 41 Ark. App. 57, 848

S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark. App.

218, 780 S.W.2d 34 (1989).  Further, medical opinions

addressing compensability must be stated within a

reasonable degree of medical certainty.  Ark. Code Ann.

§11-9-102(16)(B).  Where a medical opinion is

sufficiently clear to remove any reason for the trier of

fact to have to guess at the cause of the injury, that

opinion is stated within a reasonable degree of medical

certainty.  Huffy Service First v. Ledbetter, 76 Ark.

App. 533, 69 S.W.3d 449 (2002); citing, Howell v. Scroll

Technologies, 343 Ark. 297, 35 S.W.3d 800 (2001). 

Medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definiteness required to satisfy Ark.

Code Ann. §11-9-102(16)(B), which requires that medical

opinions be stated within a reasonable degree of medical

certainty. 

The claimant failed to report a neck injury as

a result of a specific incident on January 31, 2017. 

Diagnostic testing with regard to a possible neck injury
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was not performed until August 24, 2017, some seven (7)

months later.  Even then, the results of that study, an

MRI, were negative for a acute injury to the claimant’s

cervical spine.  Further, comparing pictures in the

record of the trash can in question to other evidence of

record, the mechanics of the claimant’s injury is

inconsistent with a cervical injury.  Rather, it

demonstrates that the claimant would have come into

contact with the trash can at his mid-back.  This is

consistent with the medical report from January 31,

2017, indicating that the claimant’s only visible injury

-– a contusion -– was located in an unspecified area of

the back wall of the claimant’s thoracic spine. 

Otherwise, x-rays of the claimant’s thoracic spine -–

the only area that showed possible injury -- revealed no

acute injury.

The claimant, who was seventy-one years old,

continued to work after his injury although he reported

back pain, and tingling and numbness in his arms, hands,

and legs.  An EMG/NCV study, however, showed that the

claimant suffered from bilateral carpal tunnel syndrome,

worse on the right.  An MRI of the claimant’s cervical

spine showed only degenerative changes with no acute

findings.  The claimant’s physical therapist attributed

his ongoing symptoms to postural pain with joint
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stiffness, which could reasonably be expected in a man

the claimant’s age who was still working seven (7) to

eight (8) months later.  

Dr. Deimel’s medical opinion of the etiology

of the claimant’s pathology lacks the clarity to remove

any reason for the trier of fact to have to guess at the

cause of the claimant’s neck pain.  Therefore, his

medical opinion is of little probative value with regard

to causation of the claimant’s cervical symptoms. See, 

Huffy Service First v. Ledbetter, supra.  The claimant

attributes his cervical symptoms to his injury of

January 31, 2017.  However, the claimant has failed to

provide medical evidence supported by objective findings

to prove that he sustained a cervical injury on that

date, or that he sustained a cervical injury at all, for

that matter.  Therefore, while we could speculate that

the claimant hurt his neck when he hurt his thoracic

spine, that is exactly what we would be doing:

speculating.  It is well known that conjecture and

speculation, even if plausible, cannot take the place of

proof.  Ark. Dept. of Correction v. Glover, 35 Ark. App.

32, 812 S.W.2d 692 (1991); Dena Constr. Co., et al v.

Herndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas

Methodist Hosp. v. Adams, 43 Ark. App. 1, 858 S.W.2d 125

(1993).
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The claimant has failed to prove by a

preponderance of the evidence that he sustained a

cervical injury on January 31, 2017.  Therefore,

compensability of this claim should be denied, and this

claim should be dismissed.  

Further, the law requires an employer to

provide medical services that are reasonably necessary

in connection with the compensable injury received by an

employee.  Ark. Code Ann. §11-9-508(A)(Repl. 2012).  I

credit Dr. Caranci’s opinion that an injection is not

reasonably necessary for the treatment of the claimant’s

compensable injury, which by all accounts was a

contusion of his thoracic spine.  Accordingly, for all

the reasons set forth above, I must respectfully

dissent.

                  

                                                         
                  CHRISTOPHER L. PALMER, Commissioner
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