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Upon review before the FULL COMMISSION, Little Rock,
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Claimant represented by the HONORABLE EVELYN E.  BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE RANDY P.
MURPHY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed December 13, 2017.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at a pre-hearing conference conducted on
September 27, 2017 and contained in a
pre-hearing order filed that same date
are hereby accepted as fact.

2. Claimant has failed to meet her burden of
proving by a preponderance of the evidence
that she suffered a compensable injury to her
right shoulder on April 14, 2015.
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We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant failed to meet her burden of proving by a

preponderance of the evidence that she suffered a

compensable injury to her right shoulder on April 14,

2015.

Factual and Medical Background

The claimant, now 49 years old, works for the

respondent-employer as a housekeeper.  On April 14,

2015, the claimant was working in the pharmacy area

taking out a bag of trash which contained heavy dry ice

bags.  When the claimant lifted the bag, she immediately

felt intense pain in her back and in both of her

shoulders.  The claimant reported the injury to her

supervisor, Adriana, who sent her for medical treatment

the next day.

The claimant was first seen by Dr. Pamela

Ramsey.  During this initial visit, the claimant

complained of back pain in the thoracic region.  Dr.

Ramsey treated the claimant with medication and physical

therapy and placed her on work restrictions.  The

claimant started physical therapy on May 5, 2015.  The
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records from this visit, noted that the claimant was

experiencing bilateral shoulder pain and upper back

pain.  

The claimant was seen by Dr. Ramsey again on

May 26, 2015.  Dr. Ramsey recommended that the claimant

continue physical therapy.  When the claimant was seen

on June 16, 2015, it was noted again that she was

suffering from bilateral shoulder pain for the last two

months in addition to the back pain.

On June 29, 2015, the claimant was seen by Dr.

Daniel Burke.  Dr. Burke recommended medication, deep

tissue massage therapy and weight training to strengthen

her muscles.  The claimant next saw Dr. Christopher

Arnold, an orthopedic surgeon, on October 27, 2015.  Dr.

Arnold began treating the claimant for her left shoulder

because it was the most painful of the two shoulders. 

An MRI of the claimant’s left shoulder revealed a

partial rotator cuff tear.  On September 24, 2016, the

claimant underwent a left shoulder scope.  The claimant

was released from Dr. Burke’s care on May 16, 2017.  The

claimant testified that she had good results from the

surgery.

On July 18, 2017, the claimant returned to see
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Dr. Arnold with complaints of right shoulder pain.  The

claimant underwent an MRI of the right shoulder on July

28, 2017 which confirmed a partial tear.  The claimant

was treated unsuccessfully with conservative treatment. 

When the claimant returned to see Dr. Arnold on October

31, 2017, he recommended surgery.

Opinion

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997). 
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A claimant is not required in every case to

establish the causal connection between a work-related

incident and an injury by either expert medical opinion

or by objective medical evidence.  See Wal-mart Stores,

Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999). 

The Arkansas courts have long recognized that a causal

relationship may be established between an employment-

related incident and a subsequent physical injury based

on evidence that the injury manifested itself within a

reasonable period of time following the incident so that

the injury is logically attributable to the incident,

where there is no other reasonable explanation for the

injury.  Hall v. Pittman Construction Co., 235 Ark. 104,

357 S.W.2d 263 (1962). 

The claimant’s right shoulder injury satisfies

all the elements of compensability.  It is undisputed

that the claimant was involved in a work-related

accident on April 14, 2015 while performing employment

services.  Additionally, there are objective findings of

an injury to the claimant’s right shoulder as evidenced

by an MRI showing a partial tear.  In addition, the

right shoulder injury has required medical treatment in

the form of prescription medication, physical therapy
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and a surgery has been recommended.  Also, causal

connection is supported by the evidence of the record. 

The injury manifested itself immediately after the

accident and the claimant sought treatment the next day.

Despite the delay in treatment of the

claimant’s right shoulder, the evidence in this matter

preponderates that the claimant’s right shoulder injury

did occur on April 14, 2015.  From the date of the

workplace accident, the claimant complained of back pain

and bilateral shoulder pain.  When the claimant reported

the injury, she indicated that she had pain in her back

and both shoulders.  The claimant also noted the same

injuries on her AR-C dated June 22, 2015.  Additionally,

the respondents initially agreed to stipulate that the

claimant suffered compensable bilateral injuries to her

shoulders but subsequently withdrew that stipulation. 

When the claimant was seen by Dr. Ramsey on June 16,

2015, she complained of bilateral shoulder pain which

had been continuing for two months.

When the claimant began seeing Dr. Arnold on

October 27, 2015, his focus was on her left shoulder

because it was more painful than the right.  Once the

left shoulder had been successfully treated, the
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claimant returned to Dr. Arnold to address the pain in

her right shoulder.  Dr. Arnold sent the claimant for an

MRI which revealed that the claimant did in fact have a

partial tear.

The claimant testified that she was not

involved in any additional accidents.  There is nothing

other then the claimant’s work accident that her injury

can be causally attributed.  Therefore, based on the

foregoing, I find that the claimant satisfied her burden

of proving by a preponderance of the evidence that she

sustained a compensable injury to her right shoulder.

For the foregoing reasons, I must dissent from

the majority opinion.

                               
PHILIP A. HOOD, Commissioner


