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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G606625

LLOYD GAYNOR, EMPLOYEE  CLAIMANT

ARKANSAS DEPARTMENT OF CORRECTION, EMPLOYER RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION,
CARRIER/TPA RESPONDENT

OPINION FILED MARCH 27, 2018

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE LAURA BETH YORK,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE ROBERT H.
MONTGOMERY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed November 21, 2017.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship
existed on September 6, 2016, at which
time the claimant sustained a compensable
neck injury at a compensation rate of
$443.00/$332.00. Medical expenses were
paid and the claimant returned to work on
September 9, 2016. The claimant remains
employed with the respondent-employer.
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2. The claimant suffered a whiplash injury in the
accident that required conservative treatment
for which the respondents have paid all
appropriate benefits.

3. The claimant has failed to prove by a
preponderance of the credible evidence that he
sustained a compensable hip or lower back
injury, caused by a specific incident, arising
out of and in the course of his employment
which produced physical bodily harm, supported
by objective findings, requiring medical
treatment or producing disability, pursuant to
Ark. Code Ann. §11-9-102.

4. If they have not already done so, the
respondents are directed to pay the court
reporter, Shawna Shepherd’s, fees and expenses
within thirty (30) days of receipt of the
bill.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full
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Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant has failed to prove by a preponderance of

the credible evidence that he sustained a compensable

hip or lower back injury, caused by a specific incident,

arising out of and in the course of his employment which

produced physical medical treatment or producing

disability, pursuant to Ark. Code Ann. §11-9-102.

Factual and Medical Background

The claimant is 61 years old and worked for

the respondent-employer as a medical security guard. 
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The claimant sustained injuries to his neck, back, left

hip, gluteus minimus, and shoulders in a motor vehicle

accident on September 6, 2016.  The claimant explained

the work-related accident as follows:

Q That’s all right.  Tell me what
happened on September 6, 2016.

A Myself and two other officers
were on our way from Pine Bluff
to UAMS in Little Rock, and
when we entered on 630, a short
time we were there, the traffic
in front of us was pretty
heavy.  And we slowed down for
a –- a while, because of so
much traffic and the guy in a
car rear-ended us.

Q Okay.  Now, you were in a van;
is that correct?

A That’s correct.

Q Okay.  Describe to us the
impact inside the vehicle. 
What did you feel?

A It was like one big slam.

Q Okay.  And what did your body
do inside the vehicle?  Do you
remember?

A It jolted –- it jolted my body
real bad –-

Q Okay.

A –- on that impact.

Q Were you in the driver’s seat,
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passenger’s seat?  Where –-

A I was the driver.

Q You were the driver?

A Yes, ma’am.

Q Okay.  Where did you experience
pain following this accident?

A In my neck, in my lower back,
and hip.

The claimant was first seen at UAMS on

September 6, 2016, with the chief complaint noted as

neck pain.  The claimant was prescribed Naproxen and

given a c-collar.

The claimant was next seen at MedExpress on

September 16, 2016 with complaints of lower back pain

and neck pain.  X-rays of the claimant’s lumbar spine

were taken.  The claimant was diagnosed with lumbar

strain and cervical strain and taken off work beginning

on September 16, 2016 through September 19, 2016.

The claimant was referred to Dr. Brent Sprinkle, who he

first saw on October 24, 2016.  The claimant’s chief

complaint at the initial visit with Dr. Sprinkle was

“back pain - lower region”.  After examining the

claimant, Dr. Sprinkle noted the following:

The main focus of his pain and
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tenderness is really around the left
greater trochanter, I suspect his
primary injury is a tear to the left
gluteus medias and/or minimus tendon
and some aggravation of pre-existing
lower lumbar degenerative disc
disease and facet arthritis.

The notes from the claimant’s November 8, 2016

visit with Dr. Sprinkle indicated the following:

His main area of tenderness is at
the greater trochanter at the
insertion of the gluteus minimus
tendon which is found to have a low-
grade partial tear on MRI I think
this is the major source of his
symptoms, his best treatment option
would be PRP could require 3
injections to reach the maximum
medical improvement.

Dr. Michael Cassat opined the following

regarding the cause of the claimant’s pain:

I personally reviewed his outside
MRI of his hip and lumbar spine. 
His hip shows a acetabular cyst that
is degenerative in nature.  There is
degenerative change noted in his
chondral surface.  He does have a
small gluteus minimus tear.  In
regards to his lumbar spine he has
multilevel degenerative disease both
in terms of disc and facet joints. 
There is some mild foraminal
stenosis at 3 4 and 4 5.  Based on
his examination today appears that
his symptoms may be predominantly
coming from his hip and so we
performed a diagnostic intra-
articular ultrasound-guided
injection into the left hip. ... 
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After his injection he had complete
relief of his low back, buttocks/hip
pain.  His exam normalized with the
exception limitations in range of
motion of the hip.   We discussed
that this means the majority of his
pain is coming from his hip, which
is predominantly degenerative in
nature.  Although his x-rays do not
show bone on bone osteoarthritis I
would recommend that he consider
total hip arthroplasty given the
nature and size of his subchondral
cyst and poor candidacy for a hip
arthroscopy.  He will see my partner
to discuss this.  He will not have
any work related restrictions
secondary to his accident that would
fall under worker’s [sic]
compensation.

The respondents called Gary Hill as a witness

at the hearing of this matter.  Hill testified that he

was the Direct Inmate Transportation/Medical Security

Coordinator and that in this capacity, he was the

claimant’s supervisor.  According to Hill, he met the

claimant at UAMS after the accident.  Hill testified

that he asked the claimant and the other guards that

were involved in the accident if they were okay and

everyone stated that they were okay.  Hill also

indicated that he did not hear the claimant complain of

being in any pain.  Despite everyone indicating that

they were okay, Hill advised them to seek medical
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attention before their shifts.

Opinion

In order to prove a compensable injury as a

result of a specific incident which is identifiable by

time and place of occurrence, the claimant must

establish by a preponderance of the evidence: (1) an

injury arising out of and in the course of employment;

(2) that the injury caused internal or external harm to

the body which required medical services or resulted in

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code Ann. §11-9-

102(16), establishing the injury; and (4) that the

injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code

Ann. §11-9-102(4)(A)(i)(Repl. 2002).  Should the

claimant fail to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of the claim, compensation must be

denied.  Mickel v. Engineering Speciality Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

In the present matter the claimant was

involved in a motor vehicle accident on September 6,

2016 in the course and scope of his employment.  I would
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find that the claimant sustained compensable lower back

and left hip injuries.  The claimant sustained

accidental injuries causing physical harm to his lower

back and hip; the injuries arose out of and in the

course of employment, required medical services, and

resulted in disability; the injuries were caused by a

specific incident, identifiable by time and place of

occurrence on September 6, 2016; and by medical evidence

supported by objective findings, namely MRIs showing a

distal gluteus minimus tear and a foraminal annular tear

at the L4-5 level.  Additionally, the claimant’s

injuries required medical treatment in the form of

physical therapy, prescription medication, and trigger

point injections.

In addition to the new injuries that the

claimant sustained, the claimant also suffered

aggravations of pre-existing conditions. Dr. Sprinkle

opined that the claimant’s pain was being caused by the

tear in his gluteus minimus and by an aggravation of a

pre-existing lower lumbar degenerative disc disease. 

Dr. Cassat opined that the claimant’s pain was primarily

being caused by his degenerative hip condition. 

However, a pre-existing disease or infirmity does not
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disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity

to produce the disability for which compensation is

sought.  See, Nashville Livestock Commission v. Cox, 302

Ark. 69, 787 S.W.2d 664 (1990); Conway Convalescent

Center v. Murphree, 266 Ark. 985, 585 S.W.2d 462 (Ark.

App. 1979); St. Vincent Medical Center v. Brown, 53 Ark.

App. 30, 917 S.W.2d 550 (1996).  The employer takes the

employee as he finds him.  Murphree, supra.  In such

cases, the test is not whether the injury causes the

condition, but rather the test is whether the injury

aggravates, accelerates, or combines with the condition. 

However, although a disabling symptom of a pre-existing

condition may be compensable if it is brought on by an

accident arising out of and in the course of employment,

the employee’s entitlement to compensation ends when his

condition is restored to the condition that existed

before the injury unless the injury contributes to the

condition by accelerating or combining with the pre-

existing condition.  See, Arkansas Power & Light Co. v.

Scroggins, 230 Ark. 936, 328 S.W.2d 97 (1959).

Prior to the claimant’s work-related accident,

he had not experienced pain in his left hip or in his
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back.  Despite the degenerative nature of the claimant’

conditions, they were asymptomatic before he was

involved in the September 6, 2016 motor vehicle

accident.  However, after the accident, a total hip

arthroplasty has been recommended for the claimant’s

left hip and the claimant continues to experience lower

back pain.  I find that the work-related motor vehicle

accident aggravated the claimant’s pre-existing

degenerative hip and back conditions.  I also find, as

outlined above, that these injuries satisfy all the

requirements of compensability.  

Therefore, I find that the claimant has

established by a preponderance of the evidence that he

suffered new injuries to his lower back and left hip as

well as specific incident aggravations of his pre-

existing hip and back conditions.

For the foregoing reasons, I must dissent from

the majority opinion.

            
                          

_______________________________
PHILIP A. HOOD, Commissioner


