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OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed December 15, 2017.  The

administrative law judge found that the claimant proved

he sustained a work-related shoulder injury.  After

reviewing the entire record de novo, the Full Commission

finds that the claimant proved he sustained a

compensable injury to his right shoulder.  The Full

Commission finds that the claimant proved he was

entitled to reasonably necessary medical treatment and

temporary total disability benefits.  
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I.  HISTORY

Tony Guarino, now age 55, testified that he became

employed with the respondents in 1979.  The claimant

testified that he was the respondents’ produce manager. 

The parties stipulated that “the employer-employee

relationship existed on February 11, 2016, the date of

injury.”  The claimant testified that while stacking

tomatoes, “I was turning to stack and my neck popped and

my arm went numb right away....My right arm went numb

and my shoulder and my neck and everything, it was

hurting bad.”    

According to the record, the claimant treated at

Millard-Henry Clinic on February 12, 2016.  The

claimant’s Chief Complaint at that time was “dizziness,

right ear ringing, right side neck/shoulder pain. 

Injury at 10:30 a.m. on 2/11/16.  Injured his neck

yesterday at work.  He was stocking in the produce room

tomatoes.  This was reported at the time of the incident

and he will be undergoing further management and

evaluation.”  Dr. Kevin Beavers assessed “Neck pain,

Cervicalgia.”  

An MRI of the claimant’s cervical spine was taken

on February 19, 2016, with the impression, “Right-sided
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disc ridge complex C3-4, mid and right-sided disc ridge

complex C5-6; broad-based disc ridge complex C6-7,

spinal canal stenosis C5-6 and C6-7, small focal area of

dilatation of the central canal of the spinal cord at

C6-7.”  

A physical therapist reported on March 7, 2016,

“The patient is a 53 year old male being seen for neck

pain.  Patient reports a long history of neck pain

including a previous surgery.  He states he hurt his

neck again last month while moving a very light

weight....Patient reports he is currently off work.”  

Dr. Wayne L. Bruffett evaluated the claimant on

April 13, 2016:

Anthony is a 53-year-old gentleman who has
worked at Kroger since he was a junior in high
school.  22 years ago he had a fracture
requiring extensive posterior cervical
surgery.  This was done by Dr. Fletcher.  It
took him quite a while to get over this. 
However, in February he got hurt at work while
doing some lifting and moving produce.  This
resulted in severe pain in his neck with
radiation down his right arm.  He has numbness
and tingling in his index long and ring finger
on the right side.  He really does not have
much function of his right upper extremity at
all.  His pain is severe.  He has had
extensive nonoperative treatments with Dr.
Roman including injections as well as physical
therapy.  He continues to be quite
symptomatic....
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He has marked decreased range of motion both
actively and passively of his right shoulder. 
He has pain with any movement of his right
shoulder....

X-rays reveal some degenerative changes in the
cervical spine.  MRI scan is reviewed.  There
is a disc herniation C5-6 on the right he also
has a disc herniation C6-7 that is on both
sides maybe a little bit worse on the left. 
There is some degree of myelomalacia around
the C7 level.  It looks like the prior surgery
was done up around the see (sic) to 3 C3-4
area with posterior cervical fusion.  

Dr. Bruffett assessed “Prior fusion posteriorly

cervical spine for fracture which is stable.  Herniated

disc C5-6 C6-7 with radiculopathy neurologic deficit

right upper extremity.  Shoulder pain with stiffness

consistent with possible rotator cuff tendinitis versus

adhesive capsulitis.”  Dr. Bruffett planned, “I suspect

he [is] symptomatic from the C5-6 and C6-7 levels but he

certainly could have some shoulder pathology as

well....I think he would benefit from an anterior

cervical decompression of the spinal cord and exiting

nerve roots with interbody fusion C5-6 and C6-7....I

think he needs an MRI of his right shoulder before any

surgical treatment.  His exam is abnormal.  It may be

just due to splinting or guarding of his right upper

extremity because of his severe nerve pain.  He may have
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some degree of adhesive capsulitis.  However he may have

a shoulder injury as well and that [is] something we

would need to know and evaluate.”

A physician performed a “Medical Necessity” review

for the respondents on or about April 14, 2016 and

stated in part, “Case management notes indicate that

this patient was initially certified for 6 physical

therapy visits, but appeared to have attended more.” 

The physician opined that “Additional PT for cervicalgia

per therapist discretion x 12 visits” was not medically

necessary.   

An MRI of the claimant’s right shoulder was taken

on April 15, 2016, with the following impression:

Negative for rotator cuff tear.
Degenerative changes at the AC joint with spur
formation along the lateral margin of the
undersurface of the acromion.
Degenerative cysts in the anterior inferior
margin of the glenoid with an adjacent
paralabral cyst.  Tear of the inferior portion
of the anterior and inferior labrum cannot be
excluded.  If further evaluation is clinically
indicated, consider MR arthrogram.  

Dr. Bruffett performed surgery on April 28, 2016: 

“1.  Anterior cervical decompression of the spinal cord

and exiting nerve roots with interbody fusion C5-C6, C6-

C7.  2.  Use of machined allograft interbody device x2. 
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3.  Anterior cervical plating, C5, C6, and C7.”  The

pre- and post-operative diagnosis was “1.  Herniated

nucleus pulposus, cervical spine.  2.  Cervical spinal

stenosis, C5-C6, C6-C7 with radiculopathy.”  

Dr. Bruffett reported on June 8, 2016, “Anthony

returns and his nerve pain is gone out of his arm

basically which is good.  He still has numbness in his

index finger on the right side....I do not anticipate

that he is going to go back to his original job at

Kroger....I think he needs to see Dr. Jimmy Tucker for

his shoulder.  I think he will be at maximum medical

improvement for his cervical spine surgery in 6 weeks or

8 weeks or so.”

Dr. Bruffett planned on June 22, 2016, “I do not

anticipate that this gentleman will return to his

original occupation.  However, at this point I think it

is reasonable for him to do light sedentary office work. 

He says he cannot stand for more than an hour but I

think he needs to try to get back to doing something.  I

doubt that his job has anything available for him to

these restrictions I am placing on him.  I would like to

give him another month to heal.”    

Dr. James Tucker began treating the claimant on
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June 28, 2016:

53 year old male presents today with a chief
complaint of right shoulder pain that began 2-
11-16.  He was stocking produce at Kroger when
he felt the pain begin....He had 2 level ACDF
at C5 6 and 6 7 with Dr. Bruffett on
5/3/16....Audible crepitance with ROM of
shoulder....

Right shoulder x-ray of AP, outlet, axillary,
and AC joint views reveal degenerative changes
in AC joint.  MRI of the right shoulder
reveals no tears.  He does have inflammation
around his rotator cuff seen.  Also
subacromial bursitis.  

Dr. Tucker assessed “Right shoulder subacromial

bursitis.  Right shoulder AC joint degenerative

changes.”  Dr. Tucker performed a right AC joint

corticosteroid injection.  The claimant received follow-

up treatment from Dr. Tucker which included another

injection.  Dr. Tucker stated on July 5, 2016, “He may

return to work.  Light sedentary work.”  Dr. Tucker

reported on July 19, 2016, “We gave the patient an

injection into his subacromial space on the left on his

last visit.  He states this injection gave him very

little relief....Since the injection did not give the

patient relief, he is persistent to have surgery because

this pain is interfering with his daily life.  I

discussed having a scope surgery of his right shoulder



GUARINO - G601704 8

for subacromial decompression and acromioplasty....He

needs to be cleared by Dr. Bruffett before we can

proceed with a surgery....He will remain on the current

work restrictions.”

Dr. Bruffett reported on July 20, 2016, “Apparently

his job did not have anything to offer him in the light

sedentary category.  I am not going to change this.  I

would recommend some physical therapy now as an

evaluation and treatment....When he returns I think he

will be at maximum medical improvement with regards to

his cervical spine.  He may need to have his shoulder

looked at again and get a final disposition on the

treatment that is planned for this area.  Once that is

completed then a functional capacity evaluation would

probably be indicated.”  

Dr. Bruffett’s assessment on August 31, 2016 was

“Status post 2 level anterior cervical fusion....I would

say he is at maximum medical improvement.  I do not

think they want to pursue surgical treatment on his

shoulder.  He has ongoing issues and that would likely

just complicate things.  I would recommend a functional

capacity evaluation to better define his capabilities

and when I see him back after this I can calculate his
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impairment rating.  There is no current change in his

work status.”  

The claimant followed up with Dr. Bruffett on

September 26, 2016: “Anthony returns after having

completed a functional capacity evaluation. 

Unfortunately the study indicates that unreliable

[effort] was put forth with 12 of 30 consistency

measures within expected limits.  The results were

unreliable....There is no change in his work status.  I

have told him that ultimately I will probably place no

restrictions upon him.  Certainly he has marked

limitations.”  

Dr. Bruffett reported on November 9, 2016:

Anthony returns and continues to have chronic
neck pain [and] numbness in his hand he also
has ongoing shoulder pain.  He says he has
depression and headaches none of which he had
before his work injury.  He also reminds me
that he has worked at Kroger since he was in
the 11th grade....

Anthony is certainly at a point of maximum
medical improvement.  He performed a
functional capacity evaluation with invalid
results due to lack of effort.  Based on the
American Medical Association guides to
evaluation of permanent impairment fourth
edition I would assign him an impairment
rating of 11% of the whole person.  I would
release him without restrictions.  That
certainly does not mean he does not have
limitations.  He has marked limitations. 
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However, we just could not measure these with
the FCE test because of lack of effort....If
he is going to return to the workforce he will
just need to find something that he can do....

A claims representative corresponded with Dr.

Tucker and stated:

1) In your medical opinion, is it your opinion
that it is more likely than not that Mr.
Guarino’s work process of stocking tomatoes is
more than 50% in causing disablement or the
need for medical treatment for the Right
Shoulder Subacromial Bursitis and Right
Shoulder AC Joint Degenerative Changes as
documented in your records and considering all
causes.  

Dr. Tucker signed the correspondence on December 2,

2016 and checked a box indicating, “Yes, it was over 50%

caused by work.”  Dr. Tucker noted on January 10, 2017,

“He reports that his shoulder pain has gotten severe

enough that he would like to proceed with surgery.”  Dr.

Tucker assessed “Right shoulder subacromial bursitis. 

Right shoulder AC joint degenerative changes.”  Dr.

Tucker stated on January 12, 2017, “Anthony Guarino is

currently under my medical care.  He may return to work,

no use of right arm.”  

Dr. Steven Milos performed a “Medical Necessity”

review for the respondents on or about January 17, 2017. 

Dr. Milos opined that surgery recommended by Dr. Tucker
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was not medically necessary and stated in part, “Due to

lack of appropriate conservative treatments for 3-6

months which include formal physical therapy for the

shoulder this request is not medically necessary.”  

The claimant was evaluated for additional physical

therapy beginning February 2, 2017.  Dr. Tucker reported

on April 25, 2017, “He has completed the physical

therapy required by the peer review doctor.  Physical

therapy has not helped the patient....Mr. Guarino has

continued to go down hill.  Patient is doing worse it is

requiring narcotic pain medication.  Physical therapy

has not been successful in addressing his RTC tear.  The

only option available is repair of his rotator cuff.  We

will work on getting this scheduled.  Any delay would

decrease the function in his shoulder.  We will see if

we can get this approved through his work comp carrier

so that we can proceed before this damage is

irreversible.”  Dr. Tucker assessed “1.  Right rotator

cuff tear, subacromial bursitis - Worsened.  2. 

Cervical pain.”       

A pre-hearing order was filed on June 20, 2017. 

The claimant contended that “admitted compensable

injuries were sustained 2/11/16.  He was prescribed and
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received physical therapy for the period 3/7/16 through

4/11/16.  Respondents have failed or refused to pay the

bill associated with this treatment.  Claimant reserves

the right to pursue other benefits to which claimant may

become entitled in the future.”  The respondents

contended that “the recommended treatment at issue does

not meet the criteria of reasonable, necessary and

related.”  

The parties agreed to litigate the following

issues: “1.  The issue of physical therapy from March 7,

2016 through April 11, 2016, and also shoulder surgery

and disability payments after the shoulder surgery, plus

any attorney fees.”    

The parties deposed Dr. Tucker on July 18, 2017. 

The claimant’s attorney questioned Dr. Tucker:

Q.  Is it your opinion that the work incident
that was described probably aggravated,
accelerated, or combined with whatever pre-
existing condition that he might have had in
order to produce the need for surgery?

A.  Yes.

Q.  And is that an opinion you’re offering
within a reasonable degree of medical
certainty?

A.  Yes.

The respondents’ attorney also questioned Dr. 
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Tucker:

Q.  Doctor, you’re basing this opinion upon
the history that he injured his shoulder on
February 11, 2016.  

A.  Correct.  

A hearing was held on November 2, 2017.  At that

time, the respondents contended that the claimant

“sustained a compensable neck injury.  It was accepted

and all treatment related to the neck has been paid. 

Treatment for the shoulder has now been recommended, and

respondents are contending that the treatment for the

shoulder is not reasonable and necessary in connection

with the neck injury.”  

An administrative law judge filed an opinion on

December 15, 2017.  The administrative law judge found

that the claimant proved he sustained a work-related

shoulder injury.  The administrative law judge found

that the claimant was entitled to temporary total

disability benefits and additional medical treatment,

including surgery.  The respondents appeal to the Full

Commission.  

II.  ADJUDICATION

A.  Compensability

Ark. Code Ann. §11-9-102(4)(Repl. 2012), provides,
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in pertinent part:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “4.  The claimant has satisfied the burden of

proof to prove by a preponderance of the evidence that

the shoulder injury is work related and that he is
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entitled to additional medical care, specifically

surgery for his right shoulder, and that he further is

entitled to the associated temporary disability benefits

along with attorney fees related to temporary disability

form (sic) the shoulder surgery.  All other issues are

reserved.”

The Full Commission reviews an administrative law

judge’s opinion de novo, and it is the Full Commission’s

duty to conduct our own fact-finding independent of that

done by the administrative law judge.  Crawford v. Pace

Indus., 55 Ark. App. 60, 929 S.W.2d 727 (1996).  The

Full Commission makes its own findings in accordance

with the preponderance of the evidence.  Tyson Foods,

Inc. v. Watkins, 31 Ark. App. 230, 792 S.W.2d 348

(1990).    

The Full Commission finds in the present matter

that the claimant proved he sustained a compensable

injury to his right shoulder.  The respondents have

agreed that the claimant sustained a compensable neck

injury on February 11, 2016.  The respondents contend

that the claimant did not prove he sustained a

compensable shoulder injury.  The determination of

witnesses’ credibility and the weight to be given their
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testimony are matters exclusively within the province of

the Commission.  Cooper v. Hiland Dairy, 69 Ark. App.

200, 11 S.W.3d 5 (2000).  

The Full Commission finds that the claimant was a

credible witness.  The claimant testified that his neck

“popped” as a result of the admittedly compensable neck

injury, but the claimant also testified regarding the

February 11, 2016 compensable accidental injury, “My

right arm went numb and my shoulder and my neck and

everything, it was hurting bad.”  The record before the

Commission corroborates the claimant’s testimony.  A

medical provider expressly noted on February 12, 2016

that the claimant complained of “right side

neck/shoulder pain” following the compensable injury. 

Dr. Bruffett reported that the injury caused “severe

pain in his neck with radiation down his right arm.”

Dr. Bruffett examined the claimant and reported,

“He has marked decreased range of motion both actively

and passively of his right shoulder.”  “Passive” range

of motion tests can constitute objective medical

findings.  See Hayes v. Wal-Mart Stores, 71 Ark. App.

207, 29 S.W.3d 751 (2000).  The Full Commission finds

that Dr. Bruffett’s report of decreased passive range of
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motion testing constitutes an objective medical finding

establishing a compensable injury to the claimant’s

shoulder.  Dr. Tucker also corroborated the claimant’s

testimony.  Dr. Tucker reported that the claimant

complained of right shoulder pain “that began 2-11-16.” 

Dr. Tucker reviewed a post-injury MRI of the claimant’s

right shoulder and saw “inflammation around his rotator

cuff.”  We find that Dr. Tucker’s notation of

inflammation was another objective medical finding

establishing a compensable injury to the claimant’s

right shoulder.  

The respondents argue that Dr. Tucker’s opinions

were not stated “within a reasonable degree of medical

certainty” in accordance with Ark. Code Ann. §11-9-

102(16)(B)(Repl. 2012).  The respondents point to Dr.

Tucker’s deposition testimony wherein he agreed that the

compensable “probably” aggravated a pre-existing

condition and led to the need for surgery.  An expert

medical opinion is to be judged upon the entirety of the

opinion and is not validated or invalidated on the

presence or lack of “magic words.”  Tyson Foods, Inc. v.

Griffin, 61 Ark. App. 222, 966 S.W.2d 914 (1998).  The

Arkansas Court of Appeals has held that a treating
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physician’s use of the term “probably” is sufficient to

satisfy the requirement of “reasonable degree of medical

certainty.”  See Wackenhut Corp. v. Jones, 73 Ark. App.

158, 40 S.W.3d 333 (2001).  The Full Commission finds

that Dr. Tucker could not have been more clear in his

expert opinion that the February 11, 2016 compensable

injury was the cause of the claimant’s need for

treatment of his right shoulder, to include surgery for

same.  It is within the Commission’s province to weigh

all of the medical evidence and to determine what is

most credible.  Minnesota Mining & Mfg. v. Baker, 337

Ark. 94, 989 S.W.2d 151 (1999).  The Full Commission

finds in the present matter that Dr. Tucker’s opinion is

credible and is entitled to significant evidentiary

weight.    

The Full Commission finds that the claimant proved

by a preponderance of the evidence that he sustained a

compensable injury to his right shoulder.  The claimant

proved that he sustained an accidental injury causing

physical harm to his right shoulder.  The injury arose

out of and in the course of employment, required medical

services, and resulted in disability.  The injury to the

claimant’s right shoulder was caused by a specific
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incident and was identifiable by time and place of

occurrence on February 11, 2016.  In addition, the

claimant established a compensable injury to his right

shoulder by medical evidence supported by objective

findings.  Dr. Bruffett’s report of passive range of

motion and Dr. Tucker’s report of inflammation in the

rotator cuff were both objective findings establishing a

compensable injury to the claimant’s right shoulder. 

These objective medical findings were causally related

to the February 11, 2016 accidental injury and were not

the result of a prior injury or pre-existing condition.  

B.  Temporary Total Disability

Temporary total disability is that period within

the healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). 

“Healing period” means “that period for healing of an

injury resulting from an accident.”  Ark. Code Ann. §11-

9-102(12)(Repl. 2012).  The healing period is that

period for healing of the injury which continues until

the employee is as far restored as the permanent

character of the injury will permit.  Ark. Hwy. &

Transp. Dept. v. McWilliams, 41 Ark. App. 1, 846 S.W.2d
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670 (1993).  The healing period has not ended so long as

treatment is administered for the healing and

alleviation of the condition.  J.A. Riggs Tractor Co. v.

Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).  The

determination of when the healing period has ended is a

question of fact for the Commission.  Mad Butcher, Inc.

v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

In the present matter, the claimant sustained a

compensable injury to his neck and right shoulder on

February 11, 2016.  The record indicates that the

claimant was taken off work as a result of his

compensable injuries.  The evidence demonstrates that

the claimant remained within a healing period and was

totally incapacitated to earn wages beginning

February 12, 2016.  Dr. Bruffett performed cervical

surgery on April 28, 2016 and noted on June 8, 2016, “I

do not anticipate that he is going to go back to his

original job at Kroger.”  Dr. Bruffett attempted to

release the claimant to return to sedentary work duties

but the record does not indicate that sedentary or

restricted work with the respondents was available.  Dr.

Bruffett reported on July 20, 2016, “Apparently his job

did not have anything to offer him in the light
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sedentary category.”  

Dr. Bruffett opined on November 9, 2016 that the

claimant had reached maximum medical improvement. 

However, Dr. Bruffett was treating the claimant’s neck

and Dr. Tucker was treating the claimant’s right

shoulder.  Dr. Tucker has not opined that the claimant

reached maximum medical improvement for his compensable

right shoulder injury.  In fact, Dr. Tucker has

specifically recommended additional treatment in the

form of surgery.  The Full Commission therefore finds

that the claimant remained within a healing period and

was totally incapacitated from earning wages beginning

February 12, 2016 until a date yet to be determined.  

After reviewing the entire record de novo, the Full

Commission finds that the claimant proved he sustained a

compensable injury to his right shoulder on February 11,

2016 in addition to the compensable neck injury.  The

claimant proved that treatment provided in connection

with his compensable neck and right shoulder injuries,

including surgery recommended by Dr. Tucker, was

reasonably necessary in accordance with Ark. Code Ann.

§11-9-508(a)(Repl. 2012).  The claimant proved that he

was entitled to temporary total disability benefits
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beginning February 12, 2016 until a date yet to be

determined.  The claimant’s attorney is entitled to fees

for legal services in accordance with Ark. Code Ann.

§11-9-715(a)(Repl. 2012).  For prevailing on appeal, the

claimant’s attorney is entitled to an additional fee of

five hundred dollars ($500), pursuant to Ark. Code Ann.

§11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.    

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

I respectfully dissent from the majority opinion. 

My de novo review of the case in its entirety reveals  

that the claimant failed to prove by a preponderance of

the evidence that he sustained a compensable right

shoulder injury at the time of his neck injury on

February 11, 2016, and that he is entitled to additional

medical treatment in the form of right shoulder surgery, 
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and temporary disability benefits associated with the

shoulder surgery. 

On February 11, 2016, the claimant was transferring

small amounts of produce from a cart to a display rack

when he felt a pop in his neck and immediate numbness in

his right arm.  When the claimant presented to his

primary care physician the next day, he reported that he

had injured his neck while transferring produce and that

he was experiencing increasing neck pain with right

upper extremity radiculopathy.  He failed, however, to

indicate that he had injured his right shoulder as a

result of this incident.  It was not, in fact, until the

claimant’s initial visit with Dr. Bruffett on April 13,

2016, that the possibility of shoulder pathology was

first noted.  Dr. Bruffett ordered a right-shoulder MRI

in order to rule out shoulder pathology before

proceeding with cervical fusion surgery.  While this

study was negative for a rotator cuff tear, it revealed

degenerative pathology of the claimant’s AC joint and a

possible labral tear.  Therefore, Dr. Bruffett referred

the claimant to Dr. Tucker for further assessment and

care.

On June 28, 2016, Dr. Tucker reviewed the
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claimant’s diagnostic studies, to include x-rays and his

recent MRI study, examined the claimant’s right

shoulder, and diagnosed him with right shoulder

subacromial bursitis and AC joint degenerative changes

with “no tears” revealed from any study.  Dr. Tucker

began treating the claimant with cortocosteroid

injections which were reportedly ineffective in

resolving the claimant’s right-shoulder symptoms.  On

July 19, 2016, Dr. Tucker stated that the claimant was

“persistent in having surgery because this pain is

interfering with his daily life.”  While Dr. Tucker

discussed having a “scope surgery for subacromial

decompression and acromioplasty,” his assessment of the

claimant’s shoulder condition remained unchanged: right-

shoulder subacromial bursitis and AC joint degenerative

changes. 

It was not until after the claimant’s request for

shoulder surgery was denied in or around mid-January of

2017 that Dr. Tucker modified his diagnosis to reflect

that the claimant suffered from a rotator cuff tear, and

this without any newly obtained objective findings.  By

April 25, 2017, Dr. Tucker went as far as to state that

the claimant’s only available option was rotator cuff
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repair and to suggest that any delay in this surgery

could result in irreversible damage.

Although it is arguable that the respondent’s

willingness to allow the claimant treatment by Dr.

Tucker was indicative of its tacit acceptance of the

claimant’s alleged shoulder injury, this is simply not

the case.  Rather, the respondent gratuitously provided

the claimant with relief of right-shoulder symptoms

which clearly pre-existed the claimant’s February 11,

2016, neck injury, because these symptoms may arguably

have been temporarily exacerbated as a result of that

injury.  This does not, however, translate into the

respondent’s admission of liability for an injury that

has not been established by medical evidence supported

by objective findings.  Quite the opposite.  As the

respondent treated the claimant’s neck injury, it

investigated the claimant’s shoulder complaints and

eventually found them to be unrelated to his compensable

injury in that they were clearly pre-existing and

degenerative in etiology.  Further, the claimant had

suffered from identical shoulder and arm symptoms on

several occasions prior to his February 11, 2016, neck

injury.
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It was not until the surgery recommended by Dr.

Tucker was denied that he changed his diagnosis from

degenerative pathology to a rotator cuff tear, and this

without any objective proof whatsoever of such a tear. 

Furthermore, Dr. Tucker’s medical opinion regarding the

etiology of the claimant’s shoulder pathology was

ambivalent, with him stating on one occasion that the

claimant’s “work process” was more than fifty percent

(50%) the cause of the claimant’s disablement or the

need for treatment of the claimant’s right shoulder,

only later to admit that he could not state within a

reasonable degree of medical certainty that any of the

changes observed in the claimant’s right shoulder

following his February 2016 work-related accident

occurred as a result of that accident.  Dr. Tucker

agreed, however, that the claimant’s work accident

“probably” aggravated, accelerated, or combined with

whatever pre-existing right shoulder pathology he may

have had in order to produce a need for surgery.

Dr. Tucker’s medical opinion of causation not only

lacks the definiteness required to satisfy Ark. Code

Ann. §11-9-102(16)(B) in that it is vague and ambiguous,

but it is subject to question in that his assessment of
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the claimant’s shoulder condition suddenly changed from

degenerative AC joint pathology to a rotator cuff tear

without an objective medical basis after the claimant’s

request for surgery was denied.  And, while there is

evidence that the claimant may, in fact, need an

arthroscopic shoulder procedure, the medical evidence of

record reveals that this surgery would be causally

related to his pre-existing degenerative condition

versus his February 11, 2016, neck injury.  Even Dr.

Beavers’s acknowledged as much in his letter of

September 7, 2016.

Based upon the above and foregoing, the claimant

has failed to prove that he sustained a right shoulder

injury as a result of a work-related incident that

caused a cervical injury on February 11, 2016.  Further,

the claimant has failed to prove that any shoulder

surgery he may now require is causally related to is

February 11, 2016, cervical injury.  Because the

claimant has failed to prove that the surgery

recommended by Dr. Tucker is causally related to his

February 11, 2016 cervical injury, or that he sustained

a compensable shoulder injury as a result of that

incident, the claimant has failed to prove that he is
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entitled to temporary total disability associated with

any surgery he may undergo concerning his right-shoulder

pathology.  Accordingly, I must dissent from the

majority opinion.

CHRISTOPHER L. PALMER, Commissioner


