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Decision of Administrative Law Judge: Affirmed and
Adopted as modified. 

OPINION AND ORDER

Respondent appeals an opinion and order of the

Administrative Law Judge filed February 9, 2018.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’
Compensation Commission has
jurisdiction over this claim.

2. The stipulations agreed to by
the parties are hereby accepted
as fact.

3. The claimant has satisfied the
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burden of proof to prove by a
preponderance of the evidence
that she is entitled to
additional medical care,
specifically a spinal cord
stimulator.

After reviewing the entire record de novo, it

is our opinion that the Administrative Law Judge’s

decision is supported by a preponderance of the

evidence, correctly applies the law, and should be

affirmed as modified.  The Full Commission notes that a

psychiatric or psychological evaluation is a pre-

requisite to the placement of a spinal cord stimulator. 

Thus, we find that a psychiatric or psychological

evaluation is reasonable and necessary treatment.

We therefore affirm and adopt the

Administrative Law Judge’s February 9, 2018 opinion as

modified, including all findings and conclusions

therein, as the Full Commission’s decision on appeal. 

For prevailing on appeal to the Full Commission, the

claimant’s attorney is entitled to an additional fee of

five hundred dollars ($500), pursuant to Ark. Code Ann.

§11-9-715(b)(Repl. 2012).
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IT IS SO ORDERED.

                     _______________________________
                     SCOTTY DALE DOUTHIT, Chairman

 _______________________________
           PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

          Both the claimant’s pain management physician,

Dr. Ackerman, and her orthopedic surgeon, Dr. Bruffett,

agree that the claimant would benefit from a spinal cord

stimulator.  Dr. Ackerman, however, will not consider

implantation of the device until she is psychologically

cleared for one.  The claimant underwent such an

evaluation on January 18, 2017, with Neuropsychologist,

Dr. Judy White Johnson.  After administering a battery

of tests common to this type of evaluation, conducting a

thorough review of the history of the claimant’s injury,

her medical treatment, her background, etc., Dr. White

Johnson found that the claimant was not a good candidate

for a spinal cord stimulator.  According to Dr. White

Johnson, the claimant’s negative factors included her
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somatic focus, severe depression, “very low”

expectations of improving physically, and comfort in her

role.  Upon review of Dr. White Johnson’s findings, Dr.

Ackerman recommended “an evaluation from a psychologist

versed in implantable devices for pain management or a

psychiatrist.”

          Under Arkansas law, the employer must

“promptly provide for an injured employee such medical,

surgical, hospital, optometric, podiatric, and nursing

services and medicine as may be reasonably necessary in

connection with the injury received by the employee. 

Ark. Code Ann. §11-9-508(a)(Supp. 2007).  The employee

has the burden of proving by a preponderance of the

evidence that medical treatment is reasonable and

necessary.  Wal Mart Stores, Inc. v. Brown, 82 Ark. App.

600, 120 S.W.3d 153 (2003).  What constitutes reasonable

and necessary treatment under the statute is a question

of fact for the Commission.  Hamilton v. Gregory

Trucking, 90 Ark. App. 248, 205 S.W.3d 181 (2005). 

          The court has traditionally taken several

factors into consideration when determining whether

spinal cord stimulators are a reasonable and necessary

form of treatment for patients with chronic back pain



ETZBERGER - G405654 5

for which other remedies have failed.  See, Whirlpool

Corp. v. Hedges, 2008 Ark. App. LEXIS 687 (Unpublished

Opinion).  One of these factors has been whether the

patient has undergone a thorough psychological

evaluation. 

          Whether Dr. Ackerman agrees with the outcome

of Dr. White Johnson’s evaluation or not, the fact

remains that a neuropsychological evaluation has been

conducted in this claim by a seasoned, well-qualified

mental health professional.  Further, that evaluation

included the tests that are well known to be required

for such a determination.

          To allow the claimant another psychological

evaluation merely because Dr. Ackerman is determined to

obtain a favorable opinion would be to allow the

claimant another bite at the apple.  The claimant has

been evaluated by a competent neuropsychologist who has

opined that she is not a suitable candidate for a spinal

cord stimulator.  Therefore, I dissent from the majority

opinion.

                
                                                        

          CHRISTOPHER L. PALMER, Commissioner


