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OPINION FILED SEPTEMBER 5, 2018

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 1 represented by the HONORABLE LEE J.
MULDROW, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID L.
PAKE, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondent No. 1 appeals an opinion and order

of the Administrative Law Judge filed April 16, 2018. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:
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1. The Claimant received a valid referral
from Dr. John L. Wilson to Dr. Kathryn
McCarthy.

2. The treatment received by the Claimant
to date from Dr. Kathryn McCarthy, and
other providers or entities associated
with such treatment, was the result of a
valid referral and was reasonably
necessary in relation to the Claimant’s
compensable injury of June 28, 2004.

3. Rule 099.30 of the Arkansas Workers’
Compensation Commission does not
preclude Respondent No. 1’s
responsibility for reasonably necessary
medical care related to the Claimant’s
compensable injury of June 28, 2004.

4. The change of physician rules set forth
in Ark. Code Ann. §11-9-514 do not apply
to this matter.

5. To the extent that the Centers for
Medicare & Medicaid Services may seek
recovery of conditional payments in the
future, for reasonably necessary medical
care related to the Claimant’s
compensable injury of June 28, 2004,
Respondent No. 1 remains responsible for
payment such subject to the fee schedule
set forth in Rule 099.30 of the Arkansas
Workers’ Compensation Commission.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are
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correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the April 16,

2018, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

IT IS SO ORDERED.

                                                        
                    SCOTTY DALE DOUTHIT, Chairman

  
                                                        
                    PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

The question of whether Rule 099.30 precludes

Respondent No. 1's continuing responsibility for

reasonably necessary and related medical treatment is

not, nor was it ever an issue in this claim.  Therefore,
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it was unnecessary to make a finding concerning this

issue.  Further, the administrative law judge failed to

develop the issue of whether the claimant was given

proper notice of the change-of-physician rules pursuant

to Ark. Code Ann. §11-9-514 in his opinion, nor was it

an issue for determination.  Thus, I find no basis for a

finding in this regard.  In addition, the administrative

law judge made a blanket statement concerning the

inapplicability of the change-of-physician rule to this

claim; presumably based on a lack of notice, which

should not have been given any weight.  

Of lesser importance, the claimant was

referred to Dr. McCarthy by Dr. Wilson, not the other

way around as indicated by the administrative law judge

in the “Order” portion of his opinion.  This, of course,

contradicts Paragraph No. 2 of the administrative law

judge’s Finding of Facts and Conclusions of Law as

affirmed and adopted.  The claimant’s need for

additional treatment in 2015 was not an issue for

determination in this claim.  Therefore, it was improper

for this issue to be considered, as well.  The only two

issues in this claim were:

1. Whether the Claimant received a valid 
referral from Dr. John L. Wilson to Dr.
Kathryn McCarthy; and
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2. Whether treatment received by the
Claimant to date from Dr. Kathryn
McCarthy was the result of a valid
referral, was authorized, and was
reasonably necessary in relation to the
Claimant’s compensable injury.

 
According to the administrative law judge, and

now the majority, the issue of “preauthorization” was

not brought up until the hearing.  I disagree.1  In any

event, it was accepted as a viable issue at the hearing. 

The respondent appealed only the issue of

preauthorization.  

The claimant suffered a compensable back

injury on June 28, 2004, that resulted in decompression

surgery at L4-L5 and fusion surgery at L5-S1 performed

by orthopedic surgeon, Dr. John Wilson.  The claimant’s

healing period for that injury ended on or about

February 16, 2005, after which he was found to be

permanently and totally disabled.  The claimant had no

further contact with anyone at ABF from that time up

until 2015. 

The claimant testified that Dr. Wilson had

explained at the time of his surgery that its effects

would last ten years, “15 if I took real good care of my

back.”  As predicted, the claimant started experiencing

recurring symptoms in the form of numbness in his legs

         1 In my opinion, whether the treatment in question was       
     “authorized” constitutes the issue of preauthorization. 
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in early 2015.  The claimant testified that he contacted

Dr. Wilson concerning this onset of symptoms.  Dr.

Wilson explained that he was retiring, and he referred

the claimant to Dr. McCarthy.

Upon initially presenting to Dr. McCarthy in

March of 2015, the claimant allegedly informed office

personnel at the clinic that his was a workers’

compensation injury and that his insurance was with

Physician’s Mutual and Medicare.  

The claimant’s medical care under the

direction of Dr. McCarthy eventually culminated in

fusion surgery at L4-L5 on April 13, 2015, for which he

reportedly made a full recovery.  The claimant testified

that he continues to be symptomatic for ongoing back

problems. 

Under cross-examination, the claimant admitted

that he failed to contact the respondent-employer in

2015 to alert them of his onset of new symptoms or his

desire/intention to seek additional medical treatment

for these symptoms (of which he had been forewarned). 

To the claimant’s knowledge, no one, including himself,

ever sought a change-of-physician on his behalf.  When

asked by his attorney for clarification, the claimant

testified that he did not realize he needed to seek a

change-of-physician.  The front side of a Form AR-N
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signed by the claimant and dated June 28, 2004, was

admitted into the record as Respondent’s Exhibit No. 3.

Workers’ Compensation Examiner for ArcBest,

Travis Sharp, testified at the February 28, 2018,

hearing.  Sharp verified that Dr. McCarthy’s office

never contacted ArcBest with regard to payment of the

claimant’s 2015 medical bills.  Sharp agreed that in

cases where a person has not had any medical treatment

for an injury in over ten years, it would be unusual for

him to contact a physician’s office requesting an update

on that person’s medical care. 

I. ANALYSIS

Arkansas Workers’ Compensation Rule

099.30(1)(s) establishes procedures for preauthorization

of nonemergency hospitalizations, transfers between

facilities, and outpatient services expected to exceed

$1,000.00 in billed charges for a single date of service

by a provider.  AWCC R. 099.30(1)(S) states, in relevant

part: 

Preauthorization.
Preauthorization is required for all
nonemergency hospitalizations,
transfers between facilities, and
outpatient services expected to
exceed $1,000.00 in billed charges
for a single date of service by a
provider. A denial decision for
payment for any type of health care
service and/or treatment resulting
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from a utilization review, as
opposed to a determination of
whether such services or treatment
is related to a compensable injury,
shall only be made by an Arkansas
certified private review
agent....Upon emergency admission,
notice must be given to the carrier
within 24 hours or the next business
day.

Only the front page of the Form AR-N signed

and dated by the claimant on June 28, 2004, was included

in the record.  Further, the claimant’s testimony

regarding his lack of knowledge regarding his right to a

statutory one-time change-of-physician of his choosing

was found credible.   The record was devoid of the back

side of the Form AR-N containing notice of the

claimant’s right to a one-time change-of physician.  It

was concluded from this, combined with the claimant’s

testimony, that neither Ark. Code Ann. §11-9-

514(c)(2),(b), or (c)(3) “operate to preclude Respondent

No. 1's ongoing responsibility for reasonably necessary

and related care.”  While this is true, whether the

claimant was given proper notice of his statutory right

to a one-time-change-of-physician was never an issue in

this claim.  Further, respondent No. 1 does not appear

to dispute the validity of the claimant’s care with Dr.

McCarthy.  Therefore, “preauthorization” pursuant to the

guidelines set forth in Rule 30 - - as opposed to the
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reasonable necessity of medical treatment - - is the

central issue in this claim.

The Arkansas Supreme Court has held that

“there is nothing in Rule 30 which implies its

requirements are discretionary.”  Burlington Industries

v. Pickett, 336 Ark 515, 988 S.W.2d 3 (1996).  Under

Burlington, all of Rule 30's requirements are mandatory.

Id.  As the Court explains, Rule 30 serves the policy

goal of “avoid[ing] unjustified medical costs.”  This is

accomplished by requiring medical expenses to be

submitted to a carrier “according to certain guidelines

which would enable them to verify the merit and accuracy

of claims,” thus, ensuring the continuing viability of

our workers’ compensation system. Id.

As we have previously argued, “reasonable

necessity” is a completely separate statutory issue

which should be treated as such.  See, Vilches v. Pine

Bluff Sch. Dist., Full Commission opinion filed on June

19, 2013 (AWCC File No. F512340)(dissent).  Vilches,

upon which the majority seemingly relies, is

distinguishable from the present claim in that Vilches’

physician sought preauthorization for a surgery which

was subsequently denied by a utilization review board. 

When the utilization review board denied a second

request for surgery, Vilches’ physician proceeded with
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the surgery anyway.  Because the claimant in Vilches,

supra, had sought preauthorization for surgery pursuant

to Rule 30 and had been denied, the issue became the

reasonable necessity of the surgery he had undergone. 

Nothing in Vilches, supra, however, permits a claimant

to dispense with the preauthorization process altogether

as the claimant did here.

In addition to the requirement of Ark. Code

Ann. §11-9-508(a)(1), that medical expenses be

“reasonably necessary in connection with the injury

received by the employee,” Rule 30 imposes an additional

requirement for the purpose of cost containment; namely,

that of preauthorization.  If failure to abide by the

requirement of preauthorization carries no consequences,

then that portion of Rule 30 requiring preauthorization

is rendered meaningless.

Whether the claimant’s treatment with Dr.

McCarthy - - in particular the surgery she performed - -

was reasonably necessary for the treatment of his 2004

injury is not the crucial issue in this claim.  Rather,

whether the claimant sought preauthorization for this

surgery under the guidelines of Rule 30 is the

foundational issue upon which all others rest.  The

facts show that the claimant failed to seek

preauthorization for this treatment.  Therefore,
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regardless of whether this treatment was reasonably

necessary for the treatment of the claimant’s 2004

compensable injury, the claimant failed to seek

preauthorization for this treatment and respondent No. 1

is not responsible for payment of thereof.

                                               
                     CHRISTOPHER L. PALMER, Commissioner


