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Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE A. GENE
WILLIAMS, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed January 22, 2018.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
matter.

2. The proposed stipulations set forth above are
hereby accepted as fact.
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3. The claimant has failed to prove by a
preponderance of the evidence that he suffered
a compensable injury to his right shoulder on
June 9, 2015. While he had recommended
shoulder surgery supported by objective
medical findings, the findings necessitating
shoulder surgery were not causally connected
to any June 9, 2015 work incident.

4. The claimant is not entitled to medical
benefits, temporary total disability, or an
attorney fee.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant has failed to prove by a preponderance of

the evidence that he suffered a compensable injury to

his right shoulder on June 9, 2015.  While he had

recommended shoulder surgery supported by objective

medical findings, the findings necessitating shoulder

surgery were not causally connected to any June 9, 2015

work incident.

Factual and Medical Background

The claimant, now 25 years old, worked for the

respondent-employer as a crew chief.  The claimant



Duerksen-G504385 4

testified that his work accident on June 9, 2015

occurred in the following manner:

Q What happened on June 9th of
2015?

A I was cleaning a rug and my
shoulder just popped and I lost
all strength.  And I dropped
the wand and my assistant
actually had to finish the job
for me.

Q And which shoulder was that?

A My right shoulder.

The claimant testified that he reported the

injury to his manager, B.J. Shell, and completed an

incident report two days later.  The claimant sought

treatment from Dr. Craig Cooper on his own on June 10,

2015.  The claimant returned to work with restrictions

of “limit lifting R UE to 10 lb.  Keep elbow at side

with lifting/ie no lifting above shoulder”.

The claimant continued to work and as time

went by his shoulder became more painful as he was using

the cleaning wand.  Because of the worsening pain, the

claimant sought medical treatment from Dr. Karl Haws on

January 27, 2016.

The claimant underwent a right shoulder MRI on

March 14, 2016 which was unremarkable.  Despite the MRI
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results, the claimant continued to experience pain. 

This led Dr. Haws to prescribe physical therapy for the

claimant; however, the claimant could not afford to go

to the recommended therapy.  Eventually, because of his

continuing right shoulder problems, Dr. Haws referred

the claimant to Dr. Wesley Cox.

The claimant initially saw Dr. Cox on October 18, 2016. 

Dr. Cox’s examination revealed that the claimant had a

labral problem.  Dr. Cox noted:

Plan: He has had two open MRIs that
are normal.  Exam is positive for
labral problem.  There is about a
six percent chance of missing a tear
on regular MRI.  MRI arthrogram has
been recommended and ordered.

The claimant underwent the arthrogram on

November 14, 2016.  The impression from this procedure

was as follows:

Impression:
1. No evidence of labral tear.
2. Small amount of intramuscular
fluid within the infraspinatus at
the muscle tendinous junction. There
is adjacent subacromial bursal fluid
as well.  This could represent a
bursal sided small partial tear of
the infraspinatus or a small
intrasubstance tear of the
infraspinatus.  This does not
involve the articular surface. 
3. Mild thinning of the glenoid
surface articular cartilage.
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Based on these impressions, Dr. Cox

recommended that an arthroscopy be performed.  The right

arthroscopic anterior-inferior labral repair was

performed February 9, 2017.  The post-operative

diagnoses were “right shoulder pain, right shoulder

presumed labral tear, and anterior-inferior labral

tear”.

Opinion

Compensability

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.
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Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

I find that the claimant sustained a

compensable injury to his right shoulder.  The

claimant’s injury was an accidental injury. The claimant

testified that he injured his right shoulder on June 9,

2015 when he was cleaning a rug.  The injury to the

right shoulder manifested itself immediately and he

reported the injury to his supervisor, B.J. Shell. 

Also, the injury was an internal or external physical

injury.  The claimant was diagnosed with a right

shoulder anterior-inferior labral tear.  

Additionally, the injury arose out of and in

the course of employment.  The claimant was involved in

a workplace accident on June 9, 2015 wherein he injured

his right shoulder while cleaning a rug.  Further, the

claimant’s right shoulder injury required medical

services.  The claimant received medical treatment in

the form of physical therapy, injections, and a right

arthroscopic anterior-inferior labral repair.

Finally, there is medical evidence supported

by objective findings that the claimant sustained a

right shoulder injury.  The objective finding is noted
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as anterior-inferior labral tear.

The majority, by affirming and adopting the

opinion of the Administrative Law Judge, found that

there was no causal connection between the claimant’s

injury and his workplace accident.  I disagree.  The

claimant sought medical treatment the day after the

workplace incident occurred.  Although two MRIs taken of

the claimant’s right shoulder failed to show the tear,

it is clear that this was a shortcoming of these MRIs. 

As Dr. Cox noted, “[t]here is a six percent chance of

missing a tear on [a] regular MRI”.  It was not until

the arthrogram was completed by a shoulder specialist

that the tear was revealed. 

There was also an issue as to whether the

claimant’s shoulder tear was caused by an arm wrestling

incident in September of 2016.  I find it more likely

that the claimant injured his right shoulder on June 9,

2015 while cleaning a rug.  The claimant described how

his duties as a carpet cleaner were performed. 

According to the claimant, he used a cleaning wand using

a back and forth motion with both hands and arms.  I

find it more probable that the claimant’s injury

occurred as a result of the work activity described by
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the claimant than by arm wrestling.

Therefore, based on the aforementioned, I find

that the claimant has established by a preponderance of

the evidence that he sustained a compensable right

shoulder injury.

Temporary Total Disability

Temporary total disability for unscheduled

injuries is that period within the healing period in

which a claimant suffers a total incapacity to earn

wages.  Ark. State Highway & Transportation Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The

healing period ends when the underlying condition

causing the disability has become stable and nothing

further in the way of treatment will improve that

condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App.

124, 628 S.W.2d 582 (1982). The healing period has not

ended so long as treatment is administered for the

healing and alleviation of the condition. Breshears,

supra; J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App.

200, 785 S.W.2d 51 (1990).

The claimant underwent surgery on February 9,

2017.  Following his surgery, the claimant was unable to

work until he was released to return to work with
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restrictions by Dr. Cox on March 14, 2017.  Thus, I find

that the claimant is entitled to temporary total

disability benefits starting on February 9, 2017 through

March 14, 2017.

For the foregoing reasons, I must dissent from

the majority opinion.

                              
PHILIP A. HOOD, Commissioner


