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OPINION FILED JANUARY 4, 2018

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
JR., Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE E. DIANE GRAHAM,
Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed August 11, 2017.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the claim
at bar.

2. The proposed stipulations set forth
above are hereby accepted as fact.
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3. The claimant has proven by a
preponderance of the evidence that the
additional medical treatment, in the
form or [sic] LESI injections
recommended by Dr. Brian Goodman are
reasonable and necessary for the
treatment of his admittedly compensable
injury of May 20, 2013.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the August 11,

2017, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                                                        
                    SCOTTY DALE DOUTHIT, Chairman

  
                                                        
                    PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant proved that lumbar

epidural steroid injections (LESI’s) are reasonable and

necessary for the treatment of his May 20, 2013,

compensable L1 burst fracture.  In so finding, the

administrative law judge noted that this determination

was rendered from “a review of the record as a whole” to

include medical reports and documents.  My carefully

conducted de novo review of this claim in its entirety

raises a question as to whether the administrative law

judge based her finding concerning lumbar LESI treatment

on the record as a whole.  Upon such a review, the

claimant has failed to prove that he is entitled to

additional medical treatment in the form of these
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injections in that this proposed treatment is neither

reasonably necessary for or causally related to the

claimant’s 2013 compensable L1 burst fracture.  

          Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. §11-9-508(a)(Supp.

2009).  However, injured employees have the burden of

proving by a preponderance of the evidence that the

medical treatment is reasonably necessary for the

treatment of the compensable injury.  Owens Plating Co.

v. Graham, 102 Ark. App. 299, 284 S.W.3d 537 (2008).

What constitutes reasonable and necessary treatment is a

question of fact for the Commission. Id.; Anaya v.

Newberry’s 3N Mill, 102 Ark. App. 119, 282 S.W.3d 269

(2008). 

          When assessing whether medical treatment is

reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and

the condition it is sought to remedy.  Deborah Jones v.

Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553). 

Also, the respondent is only responsible for medical

services which are causally related to the compensable

injury.  Treatments to reduce or alleviate symptoms

resulting from a compensable injury, to maintain the
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level of healing achieved, or to prevent further

deterioration of the damage produced by the compensable

injury are considered reasonable medical services. 

Foster v. Kann Enterprises, 2009 Ark. App. 746, 350

S.W.2d 796(2009).  Liability for additional medical

treatment may extend beyond the treatment healing period

as long as the treatment is geared toward management of

the compensable injury.  Patchell v. Wal-Mart Stores,

Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).

          The claimant does not have to support a

continued need for medical treatment with objective

findings.  See, Chamber Door Industries, Inc. v. Graham,

59 Ark. App. 224, 956 S.W.2d 196 (1997).

          As a preliminary matter, it is well-settled

that the Commission is charged with the statutory duty

to decide the issues before it on the basis of the

record as a whole and to decide the facts de novo.  See,

Rogers v. Darling Store Fixtures, 45 Ark. App. 68, 870

S.W.2d 776 (1994); Wilson v. Cargill, Inc., 45 Ark. App.

174, 873 S.W.2d 171 (1994); Estridge v. Waste Mgmt.

Transp. Ins. Co., 2002 Ark. App. LEXIS 615; 20020 wage

loss 31475403.  Therefore, even though an issue may have

been decided in prior litigation which resulted in a

final order, thus precluding that issue from further
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litigation, evidence of record upon which that issue was

decided is not precluded from my de novo review.  

          The claimant sustained a compensable burst

fracture at level L1 of his spine due to a motor vehicle

accident on May 20, 2013.  The claimant received

immediate and appropriate medical treatment for this

injury.  Subsequently, the claimant treated with

Neurosurgeon Dr. John H. Pulliam, who performed a

successful kyphoplasty procedure at the level of injury. 

On July 23, 2013, Dr. Pulliam noted that the claimant

was “having no pain in the region of his L1 compression

fracture,” and he concluded that the claimant’s only

other abnormality was chronic, severe degenerative

disease at L5-S1.

          Following his release by Dr. Pulliam, the

claimant was granted a change of physician to

Neurosurgeon Dr. Kyle J. Mangels, who eventually

referred the claimant for pain management.  At that

time, however, Dr. Mangels noted that he could not say

that the claimant’s need for pain management was related

to his L1 fracture.  Further, Dr. Mangels concluded that

there were no objective findings to explain the

claimant’s chronic pain.  

          The claimant waited almost two (2) years to

seek further treatment from Dr. Mangels, during which



DOWNS - G304013 7

time he underwent a four-level cervical fusion and knee

surgery.

          During his April 14, 2017, deposition, Dr.

Mangels testified that, other than further worsening of

degenerative changes in the claimant’s back due to

aging, “radiographically speaking,” the claimant

suffered from no new pathology.  Furthermore, Dr.

Mangels stated that epidural steroid injections are used

for the treatment of chronic radiculopathy, and they do

not help back pain such as that reported by the

claimant. Moreover, Dr. Mangels found that the claimant

had suffered no kyphoplastic leakage that would account

for his reported symptoms; he found nothing to warrant

surgery, and; he admitted that he was unaware of the

claimant’s cervical pathology when he treated him for

his back injury.  

          Finally Dr. Mangels clarified that he never

said nor assumed that the claimant needed pain

management for his L1 area.  Rather, Dr. Mangels felt

all along that the claimant needed pain management for

his “multifactorial” pain.

          Dr. Goodman, on the other hand, opined within

a reasonable degree of medical certainty that the

claimant’s need for LESI treatment was due to his 2013,

L1 fracture.  When presented with current MRI evidence
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showing no extravasation of bone cement in the

claimant’s spinal with only slight retropulsion at L1,

Dr. Goodman agreed that the dural diameter at that level

was not being narrowed by this phenomena and that

degenerative changes were present throughout the

claimant’s lumbar spine.

          Furthermore, Dr. Goodman was unaware of the

claimant’s pre-existing compression fractures, his

treatment with Neurologist Tanya Phillips for chronic

headaches, or his treatment with Rheumatologist Dr.

Deneke for osteoporosis, osteoarthritis, and tendinitis

in his hands when postulating his opinion.  Moreover,

Dr. Goodman agreed that the claimant’s second rhizotomy

was targeted for complaints of pain at higher levels of

his thoracic spine than the L1 injury site.  

          Although faced with overwhelming evidence that

the claimant’s current back symptoms are not causally

related to his 2013 fractured vertebra, Dr. Goodman

maintained that the claimant’s current symptoms are

rooted in his L1 injury.  However, when asked if he

could agree with Dr. Mangels’ opinion as to the etiology

of the claimant’s current symptoms, Dr. Goodman replied,

“I don’t know,” and he indicated that the claimant still

needs pain management treatment for his back condition
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regardless of any “ancillary” conditions that he might

have.  

          The Commission has the authority to resolve

conflicting evidence and this extends to medical

testimony.  Foxx v. American Transp., 54 Ark. App. 115,

924 S.W.2d 814 (1996).  The Commission has the duty of

weighing the medical evidence as it does any other

evidence, and the resolution of any conflicting medical

evidence is a question of fact for the Commission to

resolve. Emerson Electric v. Gaston, 75 Ark. App. 232,

58 S.W.3d 848 (2001); CDI Contractors McHale, 41 Ark.

App. 57, 848 S.W.2d 941 (1993); McClain v. Texaco, Inc.,

29 Ark. App. 218, 780 S.W.2d 34 (1989).

          As between the opinions of Drs. Mangels and

Goodman, I assign more weight to Dr. Mangels’ opinion. 

Without discounting the competence or credentials of

either physician, Dr. Mangels is a neurosurgeon with a

more comprehensive history of treatment of the claimant

pursuant to his 2013 fractured L1 vertebra.  Further,

when presented with facts unknown to him prior to his

deposition, Dr. Goodman expressed ambivalence in his

opinion of the source of the claimant’s chronic

symptoms.  Dr. Goodman agreed that diagnostic studies

confirmed that no cement had leaked into the claimant’s

spinal cord such as to create complications.  Dr.



DOWNS - G304013 10

Goodman further agreed that the claimant suffers from

severe degeneration throughout his spine.  In addition,

Dr. Goodman admitted that claimant’s second rhizotomy

was targeted for complaints of pain at higher levels of

his thoracic spine than the L1 injury site.  Dr. Goodman

even confessed his uncertainty as to whether LESI’s

would prove effective in relieving the claimant’s pain. 

          Dr. Mangels, however, testified that the

claimant suffered from no new pathology to warrant

LESI’s.  Furthermore, Dr. Mangels explained that LESI’s

are used for the treatment of chronic radiculopathy as

opposed to back pain.  Finally, Dr. Mangels made it

clear that, notwithstanding that the claimant was

granted pain management treatment pursuant to a

September, 2015, Full Commission Opinion, he never said

that the claimant needed pain management solely for his

L1 injury.  Rather, any pain management recommended by

Dr. Mangels was intended to treat the claimant’s

“multifactorial” pain.  

          Dr. Mangels’ opinion is not only consistent

with the medical records in this claim, both past and

present, but he has stated his medical opinions and

conclusions with a certainty not demonstrated in Dr.

Goodman’s opinions.  Therefore, more evidentiary weight

is assigned to Dr. Mangels’ opinion.  Further, while the
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claimant may, in fact, suffer from chronic back pain, he

has failed to prove that the LESI treatment recommended

by Dr. Goodman is reasonable and necessary for the

treatment of or causally related to his 2013 compensable

back injury which, by this time, has healed without

complications.  

          The preponderance of the evidence in this

claim shows that the claimant suffers from degenerative

disc disease throughout his spine which will likely

require further treatment as he continues to age, and

which is the current source for his continued need for

pain management treatment.  Thus, any further pain

management treatment, to include LESI’s, would be for

the treatment of the claimant’s degenerative condition

only.  Therefore, the claimant has failed to prove that

LESI treatment is reasonably necessary for or causally

related to the claimant’s 2013 compensable back injury. 

Because LESI treatment is not causally related or

reasonably necessary for the treatment of the claimant’s

2013 compensable injury, I must dissent from the

majority opinion. 

                  

                                                        
                        CHRISTOPHER L. PALMER, Commissioner


