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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals a decision of the

Administrative Law Judge filed on September 7, 2017. 

The Administrative Law Judge found that the claimant has

failed to satisfy the burden of proof by a preponderance

of the evidence that he sustained a compensable work

related injury on or about May 5, 2015, and that,

consequently, the remaining issues are moot.  After our

de novo review of the entire record, the Full Commission

finds that the claimant proved by a preponderance of the

evidence that he sustained a compensable injury to his

left shoulder on May 5, 2015, reversing the decision of
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the Administrative Law Judge (hereinafter referred to as

“ALJ”).

     I.   HISTORY

The claimant is 41 years old and worked for

the respondent-employer assembling lawn mowers.  The

claimant explained that his left shoulder was injured in

the following manner:

Q What did you do for them?

A Assembly.  I assembled quite a few lawn
mowers. I worked a lift that lifted the
mowers into the air so that you could get
underneath it.

Q Just kind of describe that process for us
just so the judge kind of has a frame of
reference in terms of kind of paint a
picture for him of what you’re doing on a
day-to-day basis.

A Okay. The mower would be sitting on top
of a dolly.

Q Is that mower assembled or disassembled?

A Well, it’s being assembled as it’s coming
to me, so when it gets to me it has the
mower, the motor on it, and you know,
that’s basically it.  It has the front
tires on it.

Q So you’re looking at what I want to call
a mower deck with an engine on it, maybe
some front tires, and none of the other
parts?

A Yeah.  No deck on it yet, just
a frame.
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Q Okay.

A It’s the frame, the motor. And
you push it up onto a dolly. 
You had to take your left foot
and push a wheel sideways to
make, to get it to fit on it.

Q And so what are you getting it
to fit on?

A This lift that picks it up in
the air.

Q Okay.  Is the lift picking up
this mower, this kind of framed
mower and the dolly, or just
the mower?

A Just one mower at a time on the
dolly. 

Q So it lifts this mower up, and
how high approximately does it
lift it?  And if you don’t know
exact dimensions just tell me
in terms of –

Well, first of all, are you
standing or sitting?

A Standing.

Q Okay. And so as you’re
standing, how high does it go? 
Does it go shoulder height,
above shoulder height, waist
height?  Just give us an idea.

A It’s high enough to where you
can put bolts to drill –-

Q So it’s over your head?

A Yeah, yeah, it’s over your head
so that you can get the bolts
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in to hold the motor in place.

Q Okay. And is that what you were doing on
May 5th?

A Yes, sir.

Q Tell us what happened.

A Same as always, I got the mower
up there, started up with the
mower, and the next thing I
know the mower is falling.

Q So did the mower fall off of
the lift?

A No, I had a bolt, there was a
bolt bin and everything, and it
caught it.  And I was trying to
turn to the left to get away
and as per –-

Q Just for the record, you kind
of motioned turning to the
right.  Did you turn to the
right?

A Yeah, I was turning this way
(Demonstrating) and it struck
me.

The claimant continued working after the

accident.  The claimant stated that he went to Jeff

Hopping to report that his shoulder was hurting. 

Hopping had the claimant remove his shirt and inspected

his shoulder, indicating that he did not see anything.

Hopping gave the claimant 800 milligrams of Ibuprofen

and told him to return to see him the next morning.
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The claimant first went to Sherwood Urgent

Care on May 5, 2015. The claimant gave a history of

“mower fell on left shoulder and neck, with immediate

intense pain”.  An x-ray taken during this visit

revealed a left shoulder dislocation.  The claimant went

to the emergency room at White River Medical Center that

same day, reporting “a lawn mower fell on left shoulder

today”.  The claimant was reduced under sedation, given

a sling and referred to Dr. Dylan Carpenter.

The claimant was seen by Dr. Carpenter at

Medical Park Orthopaedic Clinic on May 21, 2015.  During

this visit the claimant was given a brace and work

restrictions and ordered to undergo physical therapy. 

On June 11, 2015, the claimant returned to Dr. Carpenter

and was advised that he may need a labral repair in the

future.  The claimant was seen by Dr. Carpenter again on

July 28, 2015; an arthroscopic labral repair was

recommended at that time.

According to the claimant, he had not

experienced any problems with his left shoulder prior to

the May 5, 2015, work incident.  The claimant also

stated that he was not involved in any accidents between

the time he left work and when he sought medical
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treatment at Sherwood Urgent Care.  

At the hearing, the respondents called five

witnesses who were all employed by the respondent-

employer at the time of the accident and at the time of

the hearing.  Brad Davis testified he was working in

front of the claimant on May 5, 2015, when the accident

happened.  According to Davis, he heard a noise behind

him and immediately turned around and saw a mower “off

to the right side of the lift leaning onto the rack, and

Mr. Dortch was behind [the lift] about 10 feet”.  Davis

testified further that the claimant had his hands in the

air.  After the accident, Davis continued his job

duties.  Davis admitted that he did not witness the

mower fall.

Patrick Hogans testified that on May 5, 2015,

he was working beside Brad Davis at the work station in

front of the claimant.  Regarding the accident, Hogans

stated:

I just remember working on brakes,
catching a glimpse of something
falling.  About the time I seen
[sic] it fall, you know, it had
already hit the ground.  I turn
around and I seen [sic] Sammy back
here saying, ‘It didn’t get me.  It
didn’t get me.’  And then I remember
everybody hovered around the mower,
Jake telling nobody to touch the
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mower.

Hogans opined that based on where the claimant

was standing and where the mower landed, it would not

have hit the claimant.  Hogans testified further that

the claimant picked the motor up from the ground and

placed it on a pallet.  The motor weighed between 75 and

80 pounds.  On cross examination, Hogans admitted that

he did not know what happened between the time the mower

actually came off the lift and the moment he saw the

claimant.

Jacob Johnson testified that at the time of

the accident, he was at the motor station, which is

directly behind the area where the mower fell over. 

When asked what he observed, Johnson testified:

I was facing, heard a bang, a real
loud bang, turned around, the mower
was laid over pinned in between.
[sic] Sammy was over by me.  And I
remember specifically him saying he
dodged a bullet.

I, basically the first thing I
thought of was to run, to make sure
nobody was around the mower, cause
they were about to come pick it up. 
I told them all to get away, I was
calling my boss to make sure if Greg
Parsley would come over.

Johnson testified that if the claimant was

standing on the foot pedal, the mower would not have hit



8     DORTCH - G503678                           

him.  Johnson also testified that he asked the claimant

if he needed any kind of medical care and the claimant

indicated that he did not.  Johnson acknowledged that

the claimant was operating the machine at the time that

the mower fell.

Greg Parsley testified that he was “kind of a

bit toward the back” within 30 to 40 feet of the

claimant’s station.  According to Parsley he heard a

noise and turned around and saw people gathering.  When

he went towards the noise, he discovered that there was

a mower on its side.  Parsley testified that he asked

the claimant if he was alright and that the claimant

responded, “I’m fine”.  Parsley testified that based on

where the claimant was operating the foot pedal and the

way the mower fell off, he did not see how the claimant

could have been hit by the mower.  According to Parsley,

the claimant came to him complaining of shoulder pain

around 2:00 p.m. on the day of the accident so he took

the claimant to Jeff Hopping’s office.

During cross-examination, Parsley agreed that

there was no doubt that the mower fell on May 5, 2015. 

He also admitted that he did not see what happened when

the mower fell. 
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Jeff Hopping, the respondent-employer’s Human

Resources Supervisor over the Assembly Department,

offered testimony regarding the investigation that he

conducted of the accident.  Hopping acknowledged that he

did not witness the accident.  According to Hopping, the

claimant came to his office at 2:30 p.m. complaining

about his left arm and back.  Hopping testified that he

had the claimant lift his arms up and show him where the

pain started.  He also indicated that he had the

claimant remove his shirt.  Hopping stated that he saw

nothing, i.e., no red marks, bruises, scratches, or

cuts. 

II. ADJUDICATION

A.  Compensability

In order to prove a compensable injury as a

result of a specific incident which is identifiable by

time and place of occurrence, the claimant must

establish by a preponderance of the evidence: (1) an

injury arising out of and in the course of employment;

(2) that the injury caused internal or external harm to

the body which required medical services or resulted in

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code Ann. §11-9-
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102(16), establishing the injury; and (4) that the

injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code

Ann. §11-9-102(4)(A)(i)(Repl. 2002).  Should the

claimant fail to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of the claim, compensation must be

denied.  Mickel v. Engineering Speciality Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

The claimant’s left shoulder injury satisfies

all the requirements of compensability.  The claimant

was injured in a specific incident in the course and

scope of employment.  The claimant testified that on May

5, 2015, he sustained an injury to his left shoulder

when a lawn mower fell from a lift, striking his

shoulder.  The claimant reported the injury to the

respondent-employer on the same day that the accident

occurred.  Also, the claimant gave a history of his

injury consistent with this when he visited Sherwood

Urgent Care and White River Medical Center on the same

day of the accident.

Additionally, there is an objective finding of

the claimant’s shoulder injury.  An x-ray revealed a
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left shoulder dislocation which required medical

services.  The dislocation was reduced under sedation. 

Also, the claimant received additional treatment in the

form of physical therapy, a sling, a brace, and

medication.

There is no question that the lawn mower fell

from the lift as indicated by the claimant.  However,

the respondent would have the Commission believe that

the claimant was not hit by the mower despite the fact

that the claimant was diagnosed with a dislocated

shoulder on the same day of the work accident.  Common

sense dictates that the claimant was injured on May 5,

2015, when the mower fell from the lift.  The Commission

is not forbidden to use its common sense. See, Barksdale

Lumber Co. v. McAnally, 262 Ark. 379, 557 S.W.2d 868

(1977).

The Full Commission finds that the claimant

proved by a preponderance of the evidence that he

sustained a compensable injury.  The claimant proved he

sustained an accidental injury causing physical harm to

his left shoulder.  The claimant proved that the injury

arose out of and in the course of employment, required

medical services, and resulted in disability.  The



12     DORTCH - G503678

claimant proved that the injury was caused by a specific

incident, identifiable by time and place of occurrence

on May 5, 2015.  Finally, the claimant established a

compensable injury to his left shoulder by medical

evidence supported by objective findings, namely the x-

ray showing dislocation.

B.  Temporary Disability

Temporary total disability for unscheduled

injuries is that period within the healing period in

which claimant suffers a total incapacity to earn wages. 

Ark. State Highway & Transportation Dept. v. Breshears,

272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period

ends when the underlying condition causing the

disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982). The healing period has not ended so long as

treatment is administered for the healing and

alleviation of the condition. Breshears, supra; J.A.

Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785

S.W.2d 51 (1990). 

In the present matter, the Full Commission has

found that the claimant proved he sustained a
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compensable injury to his left shoulder on May 5, 2015. 

The claimant suffered a dislocated left shoulder.  There

is evidence that Dr. Dylan Carpenter planned to perform

an arthroscopic labral repair on the claimant’s

shoulder; however there are no additional records

showing whether the procedure was performed.  The

claimant testified that Dr. Carpenter removed him from

work following surgery for approximately twenty days. 

However, there are no medical records found within the

Commission’s file that support this testimony. 

Therefore, we find that the claimant has failed to prove

that he is entitled to temporary total disability

benefits.

III. Conclusion

Based on our de novo review of the entire

record, the Full Commission finds that the claimant

proved by a preponderance of the evidence that he

sustained a compensable injury to his left shoulder. 

The claimant proved that the medical treatment of record

was reasonably necessary in accordance with Ark. Code

Ann. §11-9-508(a)(Repl. 2012).  For prevailing on appeal

to the Full Commission, the claimant’s attorney is

entitled to a fee of five hundred dollars ($500),
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pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.    

   

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

CHRISTOPHER L. PALMER, Commissioner


