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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G600946 & G700344

TOMMIE DEWITT, EMPLOYEE  CLAIMANT

EXIDE TECHNOLOGIES, EMPLOYER RESPONDENT NO. 1

TRISTAR RISK ENTERPRISE MANAGEMENT,
CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND RESPONDENT NO. 2

OPINION FILED APRIL 30, 2018

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE JARID M. KINDER,
Attorney at Law, Ozark, Arkansas.

Respondents No. 1 represented by the HONORABLE LEE J.
MULDROW, Attorney at Law, Little Rock, Arkansas.

Respondent No.  represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed December 20, 2017.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
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at the pre-hearing conference conducted
on March 8, 2017, and contained in a pre-
hearing order filed that same date and an
amended pre-hearing order filed March 16,
2017 in Workers’ Compensation Case
G700344, are hereby accepted as fact.

2. The claimant has failed to prove by a
preponderance of the evidence that he
sustained a compensable occupational disease
affecting his brain as a result of chronic
lead exposure while performing employment
services for the respondent which culminated
on or about March 31, 2016.

3. The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to permanent and total disability
benefits.

4. The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to temporary total disability
benefits or temporary partial disability
benefits.

5. The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to an attorney’s fee associated with
his allegations of chronic lead exposure.

6. The claimant has proven by a preponderance of
the evidence that he is entitled to permanent
partial impairment for his compensable carpal
tunnel syndrome in Workers’ Compensation Case
No. G600946 in the amount of 20% impairment to
the upper right extremity.

7. The claimant has proven by a preponderance of
the evidence that his attorney is entitled to
an attorney’s fee associated with the 20%
impairment to the claimant’s upper right
extremity for his compensable carpal tunnel
syndrome in Workers’ Compensation Case No.
G600946 at the permanent partial disability
rate of $446.00.
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We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood concurs and dissents.
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CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion.  I concur with the

majority’s findings that the claimant has failed to

prove by a preponderance of the evidence that he is

entitled to temporary total disability benefits or

temporary partial disability benefits; the claimant has

proven by a preponderance of the evidence that he is

entitled to permanent partial impairment for his

compensable carpal tunnel syndrome in Workers’

Compensation Case No. G600946 in the amount of 20%

impairment to the upper right extremity; and the

claimant has proven by a preponderance of the evidence

that his attorney is entitled to an attorney’s fee

associated with the 20% impairment to the claimant’s

upper right extremity for his compensable carpal tunnel

syndrome in Workers’ Compensation Case No. G600946 at

the permanent partial disability rate of $446.00.  

However, I must dissent from the majority

opinion, finding that the claimant has failed to prove

by a preponderance of the evidence that he sustained a

compensable occupational disease affecting his brain as
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a result of chronic lead exposure while performing

employment services for the respondent which culminated

on or about March 31, 2016; the claimant has failed to

prove by a preponderance of the evidence that he is

entitled to permanent and total disability benefits; and

the claimant has failed to prove by a preponderance of

the evidence that he is entitled to an attorney’s fee

associated with his allegations of chronic lead

exposure.

Factual and Medical Background

The claimant, now 61 years old, worked for the

respondent-employer for fourteen years in various

positions, including as a plate stacker, lead burner,

forklift operator, and punch press operator.  The

claimant testified that his highest level of education

is a high school diploma and that he has had no

additional specialized training after high school. 

Prior to working for the respondent-employer, the

claimant worked as a machine operator, a laborer, and a

plumber’s assistant.

While working for the respondent-employer the

claimant’s blood lead levels were taken once a month. 

Over the course of this testing, the claimant’s levels
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ranged from 20.8 mcg/dL through 31.4 mcg/dL.

In 2013, the claimant began experiencing

numbness and tingling sensations in his right wrist. 

After making several requests to be seen by a doctor,

the claimant was sent to Dr. Duane Lukasek.  Dr. Lukasek

referred the claimant to Dr. James Kelley for

evaluation.  Dr. Kelley performed a right carpal tunnel

release on November 13, 2014.  Unfortunately, according

to the claimant, this surgery did not provide him with

relief.

An EMG study was conducted on May 28, 2015 by

Dr. Duane Birky and revealed the following:

This is an abnormal study.  There is
evidence of a mild median neuropathy
at the left wrist and severe median
neuropathy at the right wrist. 
There is no evidence of
radiculopathy.

An additional EMG study was conducted by Dr.

Miles Johnson on November 6, 2015 to rule out peripheral

neuropathy versus peripheral nerve entrapment.  This EMG

revealed that the claimant had moderate to severe median

neuropathy at the wrist.  Dr. Johnson found no evidence

of peripheral nerve entrapment syndromes nor

radiculopathy.  

On November 13, 2015, Dr. Bryan Benafield gave
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the claimant an injection of Lidocaine and Marcaine. 

Dr. Benafield planned to monitor the claimant’s pain

without surgery; however, if the injection improved the

claimant’s pain and some of his numbness symptoms, he

would consider an exploration and redo carpal tunnel

release.  The injection did not provide the claimant

with the relief hoped for; thus, on January 28, 2016,

Dr. Benafield placed the claimant at maximum medical

improvement and assessed a 20% impairment rating.

After being released from the care of Dr.

Benafield, the claimant began noticing changes in his

memory and his mood.  The claimant sought medical

treatment from his primary care physician, Dr.

Salahuddin Kaddoura to address these issues.  The

claimant initially saw Dr. Kaddoura on March 31, 2016,

expressing concern about his lead exposure at work.  Dr.

Kaddoura recommended that the claimant stop working

until he could perform additional testing.  Dr. Kaddoura

diagnosed the claimant with cognitive decline and

personality change and referred him to Dr. Tonya

Phillips, a neurologist. 

The claimant’s initial visit with Dr. Phillips

was on May 25, 2016.  Dr. Phillips conducted tests,
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including an MRI of the brain, full chemistry panel and

a spinal tap.  The MRI revealed both white matter signal

abnormalities and corpus callosum involvement.  Dr.

Phillips diagnosed the claimant with mild cognitive

impairment but was unable to determine the etiology of

the impairment and referred the claimant to Dr. Kapil

Sharma, a toxicologist.

Following an examination and review of the

claimant’s medical records, Dr. Sharma and his fellow,

Dr. Shafer, noted the following opinions:

1.  “In the case of our patient, his cognitive symptoms

are likely to be related to chronic lead exposure,

especially given his history of exposure and lack

of family history of dementia.”

2. “His symptoms of early onset dementia and

peripheral neuropathy is consistent with symptoms

that are commonly seen in lead chronic lead

toxicity.”

3. “Mild symptoms of abnormal nerve conduction studies

and psychometric studies can be found in patient

with blood lead levels around 30 mcg/dL.”

4. “If a patient presents after chronic lead exposure,

the most important corrective action is to remove
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the source of the exposure and enforce workplace

hygiene.”

5. “[H]is current state of cognitive functioning and

symptoms of peripheral neuropathy are unlikely to

improve when his lead levels drop below the

threshold of 5 mcg/dL.”

Drs. Sharma and Shafer diagnosed the claimant

with chronic lead exposure, but did not recommend

chelation therapy because they believed the risks

associated with the therapy outweighed the benefits.

The claimant was also seen by Dr. Jimmie

Taylor in connection with his social security disability

case.  Dr. Taylor noted the following under Impressions:

1. Carpal Tunnel Syndrome,
bilaterally

2. Lead Intoxication
3. Diminished grip and dexterity
4. Some dementia by history.

The claimant’s expert toxicologist, Dr. Thomas

Kupiec, PhD., opined:

It is my opinion within a reasonable
degree of scientific certainty the
blood lead levels reported by Mr.
Dewitt during the above stated
period correspond with lead
toxicity.  This is further
corroborated by 1) the impression of
[l]ead [i]ntoxication by Dr. Jimmie
Taylor, 2) Dr. Salahuddin
Kaddoura[’s] opinion of toxic effect
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of lead compound and 3) Dr. Sharma
and Dr. Shafer diagnosis of
[c]hronic [l]ead exposure.

Multiple physicians and experts have taken

positions on the claimant’s ability to return to work. 

Dr. Kaddoura stated that the claimant’s condition

warranted him being taken off work and placed the

restriction of no lead exposure at work.  Dr. Taylor

listed the claimant’s restrictions as inability to grasp

tools and manipulating small objects.  Additionally,

Drs. Sharma and Shafer opined, “If a patient presents

after chronic lead exposure, the most important

corrective action is to remove the source of the

exposure.”  Also, Tonya Owens, a vocational expert,

found that the claimant’s workplace injuries have forced

him to exit the workforce.

The respondents hired an expert witness, Dr.

Henry Simmons, to render an opinion in this matter.  Dr.

Simmons opined the following:

Upon completing my review, I
concluded within reasonable medical
and toxicological certainty that it
is speculation to conclude that Mr.
Dewitt’s alleged, [sic] accelerated,
cognitive decline is due to chronic
lead toxicity from any source.

Dr. Simmons based his opinion primarily on the
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fact that the claimant lacked common manifestations of

lead toxicity such as abnormal renal function,

hypertension, anemia, hyperuricemia, osteopenia, and

known cardiovascular disease.

Opinion

Compensability

A.C.A. §11-9-601(e) reads:

(1)(A) “Occupational disease”, as
used in this chapter, unless the
context otherwise requires, means
any disease that results in
disability or death and arises out
of and in the course of the
occupation or employment of the
employee or naturally follows or
unavoidably results from an injury
as that term is defined in this
chapter.

   (B) However, a causal connection
between the occupation or employment
and the occupational disease must be
established by a preponderance of
the evidence.

I believe that the claimant has satisfied his

burden of proving that he sustained compensable injuries

as a result of exposure to lead in the workplace.  It is

undisputed that the claimant was exposed to lead in the

course and scope of his employment with the respondent-

employer.  It is also undisputed that he had several

blood lead level tests that were above 20 mcg/dL.  Dr.
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Kaddoura diagnosed the claimant with a cognitive

disorder and toxic effect of a lead compound.  Dr.

Phillips diagnosed the claimant with mild cognitive

impairment. Dr. Sharma and Dr. Shafer diagnosed the

claimant with chronic lead exposure and noted that the

claimant’s symptoms of early onset dementia and

peripheral neuropathy are consistent with those commonly

seen in chronic lead toxicity and that the claimant’s

lower extremity symptoms of peripheral neuropathy and

symptoms of carpal tunnel syndrome may also be related

to chronic lead exposure.  

There are objective findings that the claimant

sustained lead-related injuries.  An EMG taken on

November 6, 2015 was “consistent with a diagnosis of a

moderately severe incomplete right median neuropathy at

the wrist”; and an MRI of the claimant’s brain taken on

May 31, 2016 revealed “numerous foci white matter signal

abnormality”.  As indicated above, the claimant’s

treating physicians and expert witness also related

these objective findings to the claimant’s exposure to

lead in the workplace. 

Despite OSHA requirements for removal from

work at a blood lead level of 50 mcg/dL, there is
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evidence that levels as low as 10 mcg/dL can result in

lead toxicity.  Dr. Kupiec referenced several

publications that indicate that lead toxicity can result

from lower blood lead levels than the OSHA-required

blood lead levels.

Although Dr. Simmons opined that it would be

speculative to conclude that the claimant’s injuries

were caused by lead exposure because he lacked the

symptoms of abnormal renal function, hypertension,

anemia, hyperuricemia, osteopenia, and known

cardiovascular disease, it appears that Dr. Simmons

based his opinion on extreme cases of lead toxicity with

blood levels above 70 mcg/dL in individuals with

moderate and severe symptoms.  Drs. Sharma and Shafer

noted in the assessment section of their medical records

that multi-organ involvement is seen in cases where

blood levels are above 70 mcg/dL, to wit:

Blood lead levels above 70 mcg/dL
are associated with moderate signs
and symptoms with multi-organ
involvement including headache,
insomnia, memory loss, abdominal
pain, constipation, muscle pain,
joint pain, anemia, and peripheral
neuropathy.  Severe symptoms, such
as encepholopathy, foot/wrist drop,
severe abdominal pain, renal
impairment, and QTC/QRS interval
prolongation.  In the case of our
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patient, his cognitive symptoms are
likely to be related to chronic lead
exposure, especially given his
history of exposure and lack of
family history of early onset
dementia.

This suggests that these multi-organ symptoms

will not necessarily present in cases with individuals

with lower blood lead levels and in individuals with

mild symptoms, yet according to Dr. Sharma and Dr.

Shafer, lead toxicity can still be present. 

I accord greater weight to the opinions of the

claimant’s treating physicians for two reasons.  First,

Dr. Simmons never examined the claimant, and in fact,

had not seen him until the day of the hearing.  Second,

I note the fact that Dr. Simmons was paid for his

opinion testimony and view it as questionable.  The

respondents hired Dr. Simmons to provide his opinion in

response to the opinions of the claimant’s treating

physicians.  The claimant’s treating physicians’ only

motive for stating an opinion regarding the source of

the claimant’s symptoms was to provide him with

treatment.  Whereas, Dr. Simmons was paid $400 per hour

to review medical records and provide an opinion. 

Although the exact amount charged for Dr. Simmons’

services is unknown, he was paid between $3,000 and
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$5,000 for his time and testimony on the day of the

hearing alone.

Based on the foregoing, I find that the

claimant satisfied his burden of proving that he

sustained a compensable occupational disease affecting

his brain as a result of chronic lead exposure while

performing employment services for the respondent which

culminated on or about March 31, 2016 and is entitled to

reasonable and necessary medical treatment associated

with this injury.

Permanent Total Disability Benefits

Permanent total disability is defined as the

“inability, because of compensable injury or

occupational disease, to earn any meaningful wages in

the same or other employment.”  Ark. Code Ann. §11-9-

519(e)(1).

As a result of his workplace injuries, the

claimant is no longer able to earn meaningful wages in

the same or other employment and is, therefore, entitled

to permanent total disability benefits.  Tanya Owen,

PhD, a rehabilitation counselor, offered the following

opinion regarding the claimant’s ability to return to

work:
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In total, Mr. Dewitt is a 61-year
old, high school graduate male with
a long history of manual labor work. 
His current constellation of
symptoms has more likely than not
caused an early labor market
departure resulting in a total loss
of earning capacity.

Dr. Owen’s analysis states that the claimant’s

dexterity issues limit his ability to return to any of

his previous jobs.  Further, Dr. Owen noted that the

claimant’s memory loss, personality change and dysphagia

have lead to an early labor market departure.

Therefore, I find that the claimant

established by a preponderance of the evidence that he

is entitled to permanent total disability benefits and,

as a result, his attorney is entitled to an attorney’s

fee associated with his allegations of chronic lead

exposure.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

                              
PHILIP A. HOOD, Commissioner


