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OPINION FILED APRIL 24, 2018

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE JAMES A. ARNOLD
II, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed November 9, 2017.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The proposed stipulations set forth
above are accepted as fact.
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3. The claimant has proven by a
preponderance of the evidence that he
suffered a compensable injury in the
form of a labral tear to the left
shoulder on December 17, 2016.

4. The claimant has proven that the medical
treatment recommended by Dr. Sites and
the shoulder surgery performed in May of
2017 are reasonable and necessary for
the treatment of the labral tear to the
left shoulder found to be a compensable
injury.

5. The claimant has also proven by a
preponderance of the evidence that he is
entitled to temporary total disability
from April 3, 2017 to October 2, 2107
[sic]. He has proven that he was totally
incapacitated to earn wages during that
time.

6. The claimant’s attorney is entitled to
an attorney fee based on the above
findings and conclusions.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the November 9,

2017, decision of the Administrative Law Judge,



COOK - G701789  3

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

IT IS SO ORDERED.

                                                        
                    SCOTTY DALE DOUTHIT, Chairman

  
                                                        
                    PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion that 1) the claimant proved that he sustained a

compensable, left-shoulder labral tear on December 17,

2016; 2) the medical treatment recommended by Dr. Sites,

to include shoulder surgery performed in May of 2017, is

reasonable and necessary for the treatment of the

claimant’s compensable left shoulder compensable injury,

and; 3) the claimant is entitled to temporary total
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disability benefits from April 3, 2017, until October 2,

2017. 

          My carefully conducted de novo review of this

claim in its entirety reveals that the claimant has

failed to prove that he sustained a labral tear in his

left shoulder on December 17, 2016, as the result of a

work-related accident.  Therefore, the claimant has

failed to prove entitlement to medical and temporary

total disability benefits associated with that

condition.  

          On December 17, 2016, the claimant was leaning

in to inspect a machine when a rod-type device called a

mandrel came out of the machine, glanced off of his left

shoulder blade, struck him in the back beneath his left

shoulder blade, and ended up stopping underneath his

left armpit.  The claimant testified that he rolled away

from the mandrel during this incident, which is why it

ended up poking a hole through his shirt and not him. 

          It is undisputed that the claimant sustained a

cut and abrasions from this incident.  The record

confirms that he received medical treatment for those

superficial wounds that same morning at the MediServe

Wedington clinic in Fayetteville.  There, PA-C, Nicole

Delaney, assessed the claimant with abrasions of the

left upper back and arm, which is consistent with the
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claimant’s testimony concerning where he was struck by

the mandrel.  The claimant was placed on restricted

duty. 

          When the claimant returned to the MediServe

clinic six (6) days later, he complained of bilateral

shoulder muscle spasms and muscle pain in his upper

chest and back.  Although muscle spasms were observed in

the claimant’s thoracic spine, his abrasions were

healing, and he demonstrated active, normal range of

motion in both shoulders.  Therefore, the claimant was

assessed as follows: 1) abrasion of left upper back

excluding scapular region; 2) abrasion of left upper

arm, 3) right pectoralis muscle strain, and; 4) thoracic

back muscle spasm. (Emphasis added)

          By January 6, 2017, the claimant’s abrasions

had healed, he denied pain or limitations in strength or

movement, and he showed no back or joint pain, joint

swelling, or muscle weakness on physical examination. 

Upon noting that the claimant was “doing well,” APRN,

Julia Blanchard, released him back to full, unrestricted

work duty.  By the end of January, however, the claimant

began complaining of elbow pain with a duration of well

over five (5) months.  The claimant also complained that

his left pectoralis and left upper back pain had

returned.  Thus, Nurse Blanchard placed the claimant
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back on light duty and referred him for physical

therapy.  

          The claimant continued to report a worsening

of his condition, reporting pain radiating from his left

shoulder down his arm and around his chest.  This led to

a CT scan of the claimant’s left shoulder.  Upon

reviewing the findings from this scan with the claimant,

physical therapist, Keven McElroy, explained to him that

they were negative except for capsular hypertrophy of

the AC joint which is typically chronic in etiology and

unlikely the result of a sudden injury.  On February 22,

2017, Nurse Blanchard released the claimant at maximum

medical improvement to unrestricted duty. 

          Thereafter, the claimant sought treatment on

his own with Dr. Terry Sites, who ordered an MRI of the

claimant’s left shoulder and subsequently performed

surgery to repair a posterior labral tear.  Dr. Sites

later opined within a reasonable degree of medical

certainty that it was more likely than not that the

claimant’s labral tear was the result of his December

17, 2016, work-related injury.

          Dr. Hronas, on the other hand, opined that the

claimant’s MRI findings were chronic and unrelated to

the December 17, 2016 injury. 
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          The claimant has the burden of proving by a

preponderance of the evidence the compensability of his

claim.  Jordan v. Tyson Foods, 51 Ark. App. 911 S.W.2d

593 (1995); Kuhn v. Majestic Hotel, 50 Ark. App. 23, 899

S.W.2d 845 (1995).  For the claimant to establish a

compensable injury as a result of a specific incident

injury, the following requirements of Ark. Code. Ann.

§11-9-102(4)(A)(Supp. 2005), must be established: (1)

proof by a preponderance of the evidence of an injury

arising out of and in the course of employment; (2)

proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body

which required medical services or resulted in a

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code. Ann. §11-9-

102(16), establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused

by a specific incident and is identifiable by time and

place of occurrence.  See also, Ark. Code. Ann. §11-9-

103(4)(E)(i)(Supp. 2005); Freeman v. ConAgra Frozen

Foods, 344 Ark. 296, 40 S.W.3d 760 (2001); Wal-Mart

Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72 S.W.3d

889 (2002).  If the claimant fails to establish by a

preponderance of the evidence any of the requirements

for establishing the compensability of a claim,
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compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997); see also, Reed v. ConAgra Frozen Foods, Full

Commission Opinion, February 2, 1995 (Claim No.

E317744).  

          A compensable injury must be established by

medical evidence supported by objective findings.  Ark.

Code. Ann. §11-9-102(4)(D).  “Objective findings” are

those findings which cannot come under the voluntary

control of the claimant.  Ark. Code. Ann. §11-9-102(16).

          The phrase "arising out of the employment

refers to the origin or cause of the accident," so the

employee is required to show that a causal connection

exists between the injury and his employment.  Gerber

Products v. McDonald, 15 Ark. App. 226, 691 S.W.2d 879

(1985).  Objective medical evidence, while necessary to

establish the existence and extent of an injury, is not

essential to establish a causal relationship between the

injury and the work related accident.  Wal-Mart Stores,

Inc. v. VanWagner, 337 Ark. App. 443, 990 S.W.2d 522

(1999).  Further, medical opinions addressing

compensability must be stated within a reasonable degree

of medical certainty.  Crudup v. Regal Ware, Inc., 341

Ark. 804, 20 S.W.3d 900 (2000).
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          In a November 9, 2017, opinion, an

administrative law judge omitted a portion of Ark. Code

Ann. §11-9-102(4)(D), only to then present that portion

as a stand-alone statement of law.  This resulted in a

slight mischaracterization of this portion of our

statute which shifted the administrative law judge’s

analysis of compensability in an erroneous manner.  More

specifically, referring to Ark. Code Ann. §11-9-

102(4)(D), the administrative law judge stated:

Furthermore, to be compensable under
the same burden, the claimant must
prove that the existence of physical
injury or damage is supported by
medical evidence. A.C.A. §11-9-
102(4)(D) requires that a
compensable injury must be
established by medical evidence.

The statute also requires that the
medical evidence submitted be in the
form of objective findings. 

          While true that Ark. Code Ann. §11-9-102(4)(D)

requires a compensable injury be established by medical

evidence, this section of the statute in its entirety

reads as follows: 

A compensable injury must be
established by medical evidence
supported by objective findings as
defined in subdivision (16) of this
section. (Emphasis added)

          Thus, the medical evidence presented in a

claim must be supported by objective findings in order
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to establish compensability, i.e., results of passive

versus active range of motion testing. 

          Further, the administrative law judge stated,

“The claimant must provide objective medical findings

and those findings must be causally connected to an

alleged specific event.”  Clearly this analysis is also

made in error.  First, the mere fact that the claimant

has provided “objective medical findings” does not

automatically mean that those findings constitute

medical evidence of an injury sufficient to establish

compensability.   A causal connection between those

objective medical findings and an alleged work-related

injury must still be established.  See, Wal-Mart Stores,

Inc. v. VanWagner, supra.  In other words, the claimant

must still meet his burden of proof by a preponderance

of the evidence that he sustained a compensable injury

pursuant to all of the elements listed in Ark. Code Ann.

§11-9-12(4)(A).  In this case, the claimant has failed

to meet his burden of proof.

          Rather, whereas the administrative law judge

stated that, other than his December 17, 2016, work-

related injury, “there are no other convincing

explanations for the claimant’s labral tear,” the

medical evidence of record establishes that the claimant

suffered from nearly identical symptoms for over a
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decade prior to December of 2016.  For example, the

claimant reported a possible work-related, left-shoulder

injury in October of 2006, after which he continued to

suffer recurring episodes of intermittent left upper to

mid chest tingling which radiated into his left arm.  By

December of 2014, the claimant reported a history of

“chronic” intermittent left-arm pain that radiated into

his upper chest and down into his left arm; symptoms

identical to those of which he has consistently

complained throughout the course of this claim. 

          Further, the administrative law judge stated

that there were “no other general injuries” in this

claim to explain the claimant’s injuries, and “no

evidence was submitted that would lead the Commission to

the conclusion that the claimant suffered a new injury

or a new incident occurring after he returned to work to

cause a labral tear of the left shoulder.”  Therefore,

the administrative law judge concluded that the

claimant’s labral tear must be connected to the specific

work-related incident of December 17, 2016.  This

reasoning, however, is flawed in that it places the

burden on the respondent to prove a causal connection

between the claimant’s shoulder pathology and his work-

related injury.  The undisputed facts are these: 1) the

claimant did not absorb the full impact of the mandrel;
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rather, he sustained a glancing blow to his shoulder

blade and a more direct blow to his back. 2) Six (6)

days after the incident, the claimant displayed full

range of motion in both shoulders upon physical

examination. 3) The claimant was initially assessed with

abrasions of the left upper back excluding the scapular

region. 4) As of January 6, 2017, the claimant’s

abrasions had healed, he denied pain or limitations in

strength or movement, and he showed no visible signs of

joint swelling or muscle weakness. 5) On January 6,

2017, the claimant was released to full, unrestricted

work duty. 6) Although the claimant claimed a return of

his symptoms after he returned to full duty, a CT scan

conducted on February 14, 2017, showed only chronic

pathology in the claimant’s left shoulder with no

evidence of scapular abnormality, and the following day,

the claimant reported to his physical therapist that his

pain had returned to normal levels.  Thereafter, the

symptoms reported by the claimant were identical to the

ones he experienced prior to December 17, 2016.

          By his own admission, Dr. Sites was unaware of

the claimant’s pre-existing history of left shoulder

pathology when he opined that the claimant’s labral tear

was the result of his December 17, 2016, work-related

accident.  By his own testimony, Dr. Sites agreed that
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knowledge of the claimant’s prior shoulder problems

could influence his opinion on causation in that “the

more documentation of objective information that you

have, not subjective, is always important.”  Dr. Sites

placed so much importance on objective evidence, in

fact, that he admitted that he could not definitively

state whether the claimant’s labral tear was acute or

chronic in that he could not provide “with any real

accuracy” the timing of the occurrence of the claimant’s

labral tear.  And, although he stated his medical

opinion within a reasonable degree of medical certainty,

the most Dr. Sites could offer concerning the cause of

the claimant’s left-shoulder labral tear was that it was

more likely than not that this condition occurred as a

result of his December 17, 2016, injury.  

          The Commission is entitled to review the basis

for the medical opinion in deciding the weight and

credibility of the opinion and the medical evidence. 

Maverick Transportation v. Buzzard, 69 Ark. App. 128, 10

S.W.3d 467 (2000).  Because the claimant failed to

inform Dr. Sites of his previous shoulder problems and

the treatment he received pursuant thereto, Dr. Site’s

opinion is of little probative value with regard to

causation in this claim.
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          Dr. Hronas, however, opined that the findings

on the claimant’s MRI study were chronic and unrelated

to the injury of December 17, 2016.  This opinion is

consistent with the opinion of MPT McElroy, who after

reviewing the claimant’s CT scan, also believed the

claimant’s condition to be chronic in etiology.

          Because Dr. Hronas and MPT McElroy’s opinions

are consistent with objective diagnostic findings in

this claim and the claimant’s history of reported

symptoms, their opinions should be assigned more weight. 

Based upon their opinions, the claimant’s left-shoulder

labral tear was not causally connected to his December

17, 2016, work-related accident.  Therefore, the

claimant has failed to prove that his left-shoulder

labral tear was causally connected to his December 17,

2016, work-related accident, and, in turn, has failed to

prove compensability of his labral tear as a consequence

thereof.  Therefore, the claimant has failed to prove

entitlement to medical and temporary total disability

benefits associated with this condition.   Accordingly,

I must dissent from the majority opinion.  

                  

                                                        
          CHRISTOPHER L. PALMER, Commissioner


