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Decision of Administrative Law Judge:  Affirmed.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed September 15, 2017.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of over this
claim.

2. The stipulations agreed to by the parties are
hereby accepted as fact.

Additionally, pursuant to the Order of Remand, the
administrative law judge makes the following specific
findings:
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1. That the claimant’s Motion to Submit New
Evidence is denied.

2. The claimant has failed to satisfy the burden
of proof by a preponderance of the evidence
that she sustained a compensable work related
injury. Further, that job duties were not the
major cause of medical treatment and
consequently, the remaining claims are moot.

By way of prior Memorandum dated April 11, 2017,

which is incorporated herein by reference, I found that

the claimant failed to prove by a preponderance of the

evidence that she sustained a compensable left-shoulder

injury in April of 2016.  Therefore, I agree with the

administrative law judge's finding.  

I write separately, however, in order to reinforce

the administrative law judge’s finding that the claimant

failed to prove by a preponderance of the evidence that

she sustained a compensable shoulder injury.

More specifically, in his September 15, 2017,

opinion, the administrative law judge laid out the

statutory requirements for establishing compensability

and he set forth the relevant facts concerning each of

these elements.  In conclusion of his opinion, however,

the administrative law judge simply stated that he found

that the claimant failed to meet her burden of proof.  

A review of the record reveals more specifically
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that the claimant consistently failed to describe how,

when, and where her alleged left-injury occurred.  In

fact, the claimant initially denied to medical providers

that she had sustained an injury at all.  Rather, the

claimant reported that her left-shoulder symptoms

developed gradually over a period of time, thus

characterizing hers as a gradual-onset left-shoulder

injury.  The inconsistencies in the claimant’s account

of her injury revealed her to be less than credible.  

Furthermore, the claimant failed to provide medical

evidence supported by objective findings to establish a

left-shoulder injury.  Rather, objective diagnostic

studies, to include an MRI, combined with the remainder

of objective medical evidence in this claim showed the

claimant’s left-shoulder pathology to be degenerative in

etiology.  However, the preponderance of the credible

evidence in this claim failed to support the proposition

that the claimant’s work activities were the major cause

of her left-shoulder pathology.  

To satisfy the definitional requirements for

injuries falling under Ark. Code Ann. § 11-9-

102(4)(A)(ii), such as the claimant’s, the injured

employee must still prove by a preponderance of the
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evidence that she sustained internal or external damage

to the body as the result of an injury that arose out of

and in the course of employment, and the employee still

must establish the compensability of the claim with

medical evidence, supported by objective findings.  In

addition to these requirements, if the injury falls

under one of the exceptions enumerated under Ark. Code

Ann. § 11-9-102(4)(A)(ii), the "resultant condition is

compensable only if the alleged compensable injury is

the major cause of the disability or need for

treatment."  Ark. Code Ann. § 11-9-102(4)(E)(ii)(Repl.

2002).  If the claimant fails to establish by a

preponderance of the evidence any of the requirements

for establishing the compensability of a claim,

compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997); see also, Reed v. ConAgra Frozen Foods, Full

Commission Opinion, February 2, 1995 (Claim No.

E317744).

Because the claimant has failed to prove all of the

requirements for establishing compensability under § 11-

9-102(4)(E)(ii)(Repl. 2002), she has failed to establish

compensability of her alleged left-shoulder injury and
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compensation must be denied.  Therefore, I affirm the

opinion of the administrative law judge.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant did not prove by a preponderance of the

evidence that she sustained a “compensable injury” in

accordance with Ark. Code Ann. §11-9-102(4)(A)(I) (Repl.

2012).

Factual and Medical Background

The claimant worked for the respondent-

employer as a packaging operator.  The claimant

testified that on April 11, 2016 she was working in the

reject area attempting to loosen a bag from the end of a

chute when she felt something that didn’t feel right in

her left shoulder.  The claimant explained that to
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dislodge the bags from the chute she had to reach above

her head and wiggle the bag loose or use the end of a

broom handle and poke it.  The claimant verified that

when she felt something unusual in her shoulder she was

reaching above her head and pulling down on a bag.  The

claimant stated that the pain she felt was a sharp pain.

The claimant testified that she completed her

shift on April 11, 2016.  The claimant also testified

that she informed her supervisor, Alex, that she injured

her shoulder but he did not complete any paperwork at

that time.  According to the claimant, Alex was the only

supervisor on duty that night so she didn’t want to

bother him.  The claimant explained that she had the

next four nights off so she decided that she would see

if her shoulder improved over that time.  If her

shoulder did not improve, the claimant planned to report

it again and seek medical attention when she returned to

work on April 16, 2016.

On April 16, 2016, the claimant reported her

injury to Ronnie Tanner.  Tanner called Richard

Steiskal, the safety manager, and informed him that the

claimant’s left shoulder was injured and that she was

crying.  Steiskal testified that he interviewed the
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claimant prior to taking her to the hospital.  Steiskal

indicated that during his interview of the claimant, she

initially stated that it was her right shoulder that was

injured; however, when questioned further, the claimant

agreed that she injured her left shoulder.  According to

Steiskal the claimant told him that she injured herself

at the spout or on the forklift.  However, Steiskal also

stated that the claimant was so upset at the time he was

speaking with her that he ultimately decided that she

needed to go to the hospital.

The claimant was first seen for her injury at

Saline Memorial Hospital on April 16, 2016.  At that

visit she was diagnosed with overuse syndrome (left

shoulder) and left shoulder strain.  It was noted that

the claimant’s passive range of motion was abnormal. 

Upon discharge the claimant was instructed to follow up

with her primary care physician or orthopedist of choice

for an MRI and further evaluation. 

The claimant was seen by Dr. Joseph Morgan, an

orthopedist, on April 19, 2016.  During this

appointment, the claimant was treated with a cortisone

injection.  Dr. Morgan also ordered an MRI at that time.

An MRI dated May 13, 2016 revealed the
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following:

IMPRESSION:

1.  There is a subcentimeter full-
thickness tear of the anterior
margin of the supraspinatus as
above.

2.  Moderate tendinosis of the long
head biceps tendon with intact
anchor.

3.  SLAP tear propagating into the
posterior glenoid labrum.  There is
associated osteoarthritic change
across the glenohumeral joint with
associated chondramalacia and
subchondral cyst formation in the
posterior osseous glenoid as above.

4.  Active osteoarthritis of the AC
joint with minimal fluid in the
subacromial region.

The claimant underwent a left shoulder

arthroscopy on June 13, 2016, which was performed by Dr.

Jay Lipke.

Medical records from 1996 when the claimant

injured her left shoulder at work were made part of the

record.  X-rays taken at the time of that injury were

negative and normal.  Also, the medical record dated

March 14, 1996 reflected, “[t]rauma, L shoulder,

resolved”. 

Opinion

For the claimant to establish a compensable
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injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997). 

Under Arkansas workers' compensation law, a

compensable injury includes accidental injuries that

cause physical harm requiring medical services when they

occur in the course of employment. Ark. Code Ann. §

11-9-102(4)(A)(i)(Repl. 2014). Compensable injuries must

be established by objective findings, Ark. Code Ann.

11-9-102(4)(D), and "objective findings" are those

findings that cannot come under the voluntary control of
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the patient.  Ark. Code Ann. § 11-9-102(16)(A)(I).

Questions concerning the credibility of

witnesses and the weight to be given to their testimony

are within the exclusive province of the Commission. 

White v. Gregg Agricultural Ent., 72 Ark. App 309, 37

S.W.3d 649 (2001).  When there are contradictions in the

evidence, it is within the Commission’s province to

reconcile conflicting evidence and to determine the true

facts.  Id.  The Commission is not required to believe

the testimony of the claimant or any other witness, but

may accept and translate into findings of fact only

those portions of the testimony that it deems worthy of

belief.  Id.

The claimant’s injury satisfies all the

criteria of compensability.  The claimant injured her

left shoulder performing employment services on April

11, 2016 while reaching above her head and pulling down

on a bag.  The claimant testified that she reported her

injury on the same day to her supervisor.  After having

four scheduled days off from work, the claimant reported

the injury again to Ronnie Tanner and sought medical

treatment at Saline Memorial Hospital.

There is an objective finding of the
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claimant’s left shoulder injury.  An MRI revealed a

full-thickness tear of the anterior margin of the

supraspinatus which required medical services.  The

claimant received treatment in the form of a cortisone

injection and a left shoulder arthroscopy.

With regards to the claimant’s credibility, it

is not unusual that she provided inaccurate information

given the level of her anxiety when she was interviewed. 

Under the circumstances in this matter, I find that the

claimant gave credible testimony regarding her injury

that was clearly supported by the medical evidence.

For the aforementioned reasons, I find that

the claimant established by a preponderance of the

evidence that she sustained a compensable injury to her

left shoulder and is entitled to workers’ compensation

benefits.

For the foregoing reason, I must dissent from

the majority opinion.

    
_______________________________
PHILIP A. HOOD, Commissioner


