
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G605681

THANG CHU, EMPLOYEE CLAIMANT

RHEEM MANUFACTURING CO.,  EMPLOYER             R E S PONDENT

ESIS, INC., INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED FEBRUARY 27, 2018

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
Attorney at Law, Fort Smith, Arkansas.

Respondent represented by the HONORABLE E. DIANE GRAHAM,
Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals a decision of the

Administrative Law Judge filed on October 16, 2017. The

Administrative Law Judge found that the claimant has

failed to prove by a preponderance of the evidence that

he is entitled to temporary total disability benefits

from November 18, 2016 to January 2, 2017 and that the

claimant has failed to prove by a preponderance of the

evidence that his attorney is entitled to an attorney’s

fee in this matter.  After our de novo review of the

entire record, the Full Commission finds that the
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claimant proved by a preponderance of the evidence that

he is entitled to temporary total disability benefits

for the period of November 18, 2016 until January 2,

2017, reversing the decision of the Administrative Law

Judge. 

I. HISTORY

The claimant sustained a compensable injury to

his left middle finger on February 17, 2016.  The

claimant has injuries bilaterally to his shoulders which

pre-dated his compensable left middle finger injury. 

The claimant was receiving treatment from Dr. Steven

Smith for those shoulder injuries and initially began

receiving treatment for his compensable injury from Dr.

Smith.  Upon learning of the claimant’s finger injury,

the respondents sent the claimant to Dr. David Rhodes

for treatment.

On July 21, 2016, Dr. Rhodes recommended

surgery for the claimant’s finger.  However, when the

claimant refused to allow Dr. Rhodes to perform the

surgery, Dr. Rhodes released him to full duty and placed

him at maximum medical improvement.  The claimant

exercised his one-time right to change physicians,

electing to continue under the care of Dr. Smith.
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On November 18, 2016, the claimant underwent

surgery for his compensable finger injury.  The work

release from Dr. Smith indicated that the claimant could

return to work on November 19, 2016 with restrictions of

“no use of the left hand”.  This restriction was

initially in place until December 2, 2016; however, on

December 6, 2016, the restriction of “no use of the left

upper extremity” was extended to “until reevaluated

again in three weeks”.  The claimant was released by Dr.

Smith to return to work with no restrictions “next week”

by letter dated December 29, 2016.

The claimant is Vietnamese and is very limited

in his ability to speak, read, and understand English.

Judy Bui was called by the claimant as a witness at the

hearing of this matter.  Bui testified that she was

asked by the plant doctor, Dr. Moffitt, to translate for

the claimant on one occasion.  According to Bui, she was

not asked to tell the claimant that they had a one-

handed job available for him.  Bui also testified that

she did not recall the claimant asking her to ask Dr.

Moffitt or the nurse to write a letter stating that he

needed restrictions because of his shoulder.

The respondents called two witnesses, Deborah
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McClendon (the RN for the employer) and Joe Keith (the

respondent’s safety manager).  McClendon testified that

she informed the claimant that there was a one-handed

job available for him.  According to McClendon, the

claimant requested an additional accommodation for his

right shoulder which the respondent-employer was not

able to meet.  Since the respondent could not

accommodate the claimant’s injuries, the claimant did

not return to work.

An undated letter drafted by McClendon stated:

To whom it may concern,

Mr. Chu has brought us
restrictions concerning
his shoulders that we are
unable to meet.  In order
to protect the wellbeing
[sic] of Mr. Chu and
prevent further injury to
his shoulders he will need
to be put on medical leave
until he is able to return
without restrictions.

Handwritten at the bottom of the letter is a

note that the letter was given to the claimant on

November 11, 2016 to “assist him @ the doctors office to

obtain medical leave”.

Keith testified that the respondent-employer

had one-handed duty available for the claimant from
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November 21, 2016 up until he returned in January of

2017.

The claimant testified that he returned to

work after his surgery on January 4, 2017.

A pre-hearing order was filed on February 9,

2017.  The claimant contended that “he is entitled to

temporary total disability benefits from November 18,

2016 until a date yet to be determined.  The claimant

contends that his attorney is entitled to an appropriate

attorney’s fee.”  The respondents contend “Respondents

accepted the injury to claimant’s left long finger as

compensable and provided reasonably necessary medical

treatment with Dr. Loyd, Dr. Rhodes and subsequently Dr.

Smith following a Change of Physician Order dated

October 12, 2016.  Dr. Smith performed a left middle

finger A1 pulley release on November 18, 2016.  Dr.

Smith released the claimant to return to work effective

November 19, 2016 with no use of the left hand.  Rheem

did have work available within those restrictions;

however, claimant took medical leave for a non-work

related condition.  Claimant was released to work with

restrictions effective January 2, 2017.  Dr. Smith

advised on January 19, 2017 that the claimant had
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reached MMI and could continue regular duty. 

Respondents deny that claimant is entitled to temporary

total disability benefits.”

The parties agreed to litigate the following

issues:

1.  Whether the claimant is entitled to
temporary total disability benefits from
November 18, 2016 to January 2, 2017. 

2.  Whether the claimant’s attorney is
entitled to an attorney’s fee.

After a hearing, an Administrative Law Judge

filed an opinion on October 16, 2017. The Administrative

Law Judge found that the claimant has failed to prove by

a preponderance of the evidence that he is entitled to

temporary total disability benefits from November 18,

2016 to January 2, 2017 and that the claimant has failed

to prove by a preponderance of the evidence that his

attorney is entitled to an attorney’s fee in this

matter.  The claimant appealed these findings to the

Full Commission.

II. ADJUDICATION

Temporary Total Disability

Ark. Code Ann. §11-9-521 provides that for

scheduled injuries, an injured worker is entitled to

temporary total benefits during the healing period or
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until the employee returns to work.  Ark. Code Ann. §11-

9-526 provides that “if any injured employee refuses

employment suitable to his or her capacity offered to or

procured for him, he or she shall not be entitled to any

compensation during the continuance of the refusal,

unless in the opinion of the Workers’ Compensation

Commission, the refusal is justifiable.”

It is not necessary for a claimant with a

scheduled injury to prove that he is totally

incapacitated from earning wages in order to collect

temporary total disability benefits.  Fendley v. Pea

Ridge Sch. Dist., 97 Ark. App. 214, 245 S.W.3d 676

(2006).  Rather, he is entitled to temporary total

disability benefits during his healing period or until

he returns to work, whichever occurs first, regardless

of whether he has demonstrated that he is actually

incapacitated from earning wages.  Wheeler Const. Co. v.

Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001). 

“Healing period” means that period for healing

of an injury resulting from an accident.  Ark. Code Ann.

§11-9-102(12).  The healing period has not ended so long

as treatment is administered for the healing and

alleviation of the condition. J.A. Riggs Tractor Co. v.
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Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990); Mad

Butcher Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982).

The Full Commission finds that the claimant is

entitled to temporary total disability benefits.   The

claimant remained in his healing period from November

18, 2016, the date of his surgery, until January 2,

2017.  After his surgery, the claimant continued to

receive treatment from Dr. Patrick Walton.  The claimant

returned to Dr. Walton for a follow-up visit on December

6, 2016.  At that time, Dr. Walton indicated the

following in his notes:

PLAN AND RECOMMENDATIONS
His finger is stiff.  The
recommendation for that,
of course, will be
therapy.  I have discussed
with the Worker’s
Compensation liaison who
is here with him today
doing some therapy.  They
will approve him to go to
occupational therapy as
long as it is a therapist
who is located on Zero
Street.  I think that is
fine.  We will recommend
that three times a week
for the next three weeks. 
Stitches were removed.... 

Dr. Walton released the claimant to return to

work without restrictions related to his finger injury
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effective January 2, 2017.  The claimant returned to

work on January 4, 2017 when his production line started

its work week.

In the present matter, the claimant suffered

an admittedly compensable injury to his left middle

finger.  Since the medical records show that the

claimant sustained a scheduled injury, was within his

healing period from November 18, 2016 until January 2,

2017, and did not return to work until January 4, 2017,

the claimant is entitled to temporary total disability

benefits for the period of November 18, 2016 until

January 2, 2017.  

Despite the respondent-employer’s contention

that it had work available within the claimant’s

restrictions on November 19, 2016, the salient points

here are that the claimant remained in his healing

period until January 2, 2017 and did not return to work

until after his healing period ended.  Based on the

holdings in Wheeler, supra, because the claimant

sustained a scheduled injury, remained in his healing

period, and did not return to work until January 4,

2017, it is not necessary for the Commission to address

the issue of whether the claimant refused suitable
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employment.

III. Conclusion

          Based on our de novo review of the entire

record, the Full Commission finds that the claimant

proved by a preponderance of the evidence that he is

entitled to temporary total disability benefits for the

period of November 18, 2016 until January 2, 2017.  The

claimant proved that the medical treatment of record was

reasonably necessary in accordance with Ark. Code Ann.

§11-9-508(a)(Repl. 2012).  The claimant’s attorney is

entitled to fees for legal services in accordance with

Ark. Code Ann. §11-9-715(a)(Repl. 2012).  For prevailing

on appeal to the Full Commission, the claimant’s

attorney is entitled to an additional fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. §11-

9-715(b)(Repl. 2012).

IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

CHRISTOPHER L. PALMER, Commissioner


