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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed January 25, 2018.  The administrative law

judge found that the claimant “failed to prove he

sustained an acute injury aggravating a preexisting

condition substantiated by objective medical evidence.” 

After reviewing the entire record de novo, the Full

Commission reverses the administrative law judge’s

opinion.  The Full Commission finds that the claimant

proved by a preponderance of the evidence that he

sustained a compensable injury.    
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I.  HISTORY

Don E. Coffman, now age 69, testified that he fell

and injured his right shoulder in July 2012.  The

claimant presented for treatment at Greystone Medical

Clinic on August 15, 2012, at which time it was noted,

“Fell a few weeks ago and hurt shoulder still very sore

has not gotten better hurts to lift anything with it or

raise arm up.”  A physician reported pain in the

claimant’s right shoulder and assessed “Rotator cuff

(capsule) sprain.”  An MR of the claimant’s right

shoulder on August 17, 2012 showed, among other things,

“1.  Complete tears of the supraspinatus and

infraspinatus tendons.”  The claimant testified that Dr.

Jason G. Stewart performed a “reverse shoulder

procedure” on the right in October 2012.  It was noted

on December 27, 2012, “Had rt shoulder surgery - has not

regained strength in his shoulder yet.”    

The record indicates that the claimant became

employed with the respondents in March 2013.  The

claimant testified that he was a bus driver for the

respondents.  The parties stipulated to “an employee-

employer-carrier relationship on April 6, 2017, at which
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time the claimant sustained a compensable left shoulder

injury[.]”  The claimant testified on direct

examination:

Q.  What happened?

A.  Well, the best I know, the gravel rolled
out from under my feet and I just - I fell
flat - hit the ground flat.  

Q.  Okay.  And what parts of your body were
injured?

A.  Knees, hands, shoulder.

According to the record, the claimant treated at

North Cabot Family Medicine on April 6, 2017:

W/C-C/O LEFT KNEE AND SHOULDER PAIN AS WELL AS
RIGHT HAND.  PT STATES HE WAS WALKING ON
GRAVEL ROAD AFTER GETTING OFF THE BUS AND JUST
FELL.

Physical examination on April 6, 2017 showed

“abrasions x 2 left knee and several on multiple fingers

both hands.”  The diagnosis was “Unspecified sprain of

left shoulder joint, initial encounter.  Abrasion, left

knee, initial encounter.  Abrasion of unspecified

finger, initial encounter.”      

The record also contains an Incident Report on a

form entitled Workplace Injury Triage & Reporting.  The

Incident Report, dated April 6, 2017 indicated that the

claimant had injured his left shoulder, both hands, and
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left knee.  The impression was “Contusion; Laceration.” 

Dr. Stewart examined the claimant on April 19,

2017:

Don is here with a new problem with the left
shoulder.  Two weeks ago he had a fall at work
and injured his shoulder.  Now he has trouble
lifting the arm.  He says that before this he
did not have a shoulder problem.  It has been
2 weeks and it is not getting any better...

IMAGING: Two views, outside films, of the left
shoulder show significant elevation of the
humeral head with narrowing of the
acromiohumeral interval indicative of most
likely a chronic rotator cuff tear.  I do not
see any acute findings on the radiograph.  

Dr. Stewart assessed “Injury to the left shoulder

worrisome for chronic rotator cuff pathology.  PLAN: I

have recommended an MRI of the left shoulder and

followup after the study is complete.  In the meantime,

for work, he does not need to be driving a school bus. 

If one-armed duty is available he would be able to do

that.  I will see him back after the study is complete.” 

The respondents’ attorney informed the Commission

that the respondents paid temporary total disability

benefits through April 23, 2017.  An MRI of the

claimant’s left shoulder was taken on April 24, 2017,

with the following impression:
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Complete versus near complete tears of the
supraspinatus and infraspinatus tendons with
marked retraction and significant atrophy of
the muscle bodies.
Partial-thickness tear of the distal
subscapularis tendon.
Superior labral tear.  Inferior labral tear/
maceration.  Posterior labral tear.
Partial-thickness tear versus high-grade
tendinosis at the labral bicipital junction. 
Marked tendinosis of the intra-articular head
biceps tendon.
Marked DJD about the AC joint with significant
undersurface osteophyte formation.  

The claimant contended that he was entitled to

temporary partial disability benefits beginning

April 24, 2017.  Dr. Stewart reported on April 26, 2017,

“The MRI shows complete, full-thickness tearing of the

supraspinatus and infraspinatus with marked atrophy and

marked retraction of 5 centimeters with significant

elevation and high-riding of the humerus, partial

tearing of the subscapularis, AC joint arthritis, and

partial tearing of the biceps at the labrum and labral

tearing and maceration.  PLAN: This is similar to the

opposite shoulder that required reverse total shoulder

arthroplasty 5 years ago.  These findings, with

retraction and atrophy to this degree, do not correlate

with an injury that occurred on April 6, 2017.  These

are very old, chronic problems, and to fix this a
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reverse shoulder arthroplasty is needed, just like the

opposite side needed 5 years ago.  I talked to him about

treatment options.  He is ready to do something about

it.”  

A physician with Medical Review Institute of

America informed a claims manager on May 4, 2017, “Based

on the provided records, the requested left reverse

total shoulder arthroplasty is not medically

appropriate.”  The respondents’ attorney informed the

Commission that the respondents paid benefits through

May 4, 2017, “at which time we controverted as there are

no objective findings of injury to the left shoulder.” 

The claimant followed up with Dr. Stewart on May 5,

2017:

His worker’s comp has failed to approve his
shoulder surgery.  They felt that he did not
have intractable pain that has not responded
to conservative therapy....

I have recommended physical therapy since he
has not done any, but still recommend the same
restrictions as before.  Again, he asked about
the age of the tear and the indicators show
marked atrophy of the muscles of the rotator
cuff, with retraction of 5 cm.  I have
reviewed his MRI again.  I reviewed his old
notes from when I took care of him for his
opposite shoulder and those showed very
similar findings.  He reported an injury
shortly before he came to see me about his
opposite shoulder, but the MRI itself showed
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chronic changes of an elevated humeral head
and chronic changes of rotator cuff tear
arthropathy.  The changes that are seen on
both the radiographs and the MRI are all
indicative of a chronic problem, and a cuff
tear that has been present for many months, if
not years, to see the changes that we see
happening on his imaging studies.  This is not
something that is amenable to a more simple
surgery such as a rotator cuff repair.  I
still believe that the best surgical procedure
for him would be similar to what we did on the
opposite side with a reverse total shoulder
arthroplasty.  For now, since they will not
approve that, I have at least recommended
physical therapy to see if we can get him back
to where his baseline was, to where he is [at]
least not having any problems with the
shoulder, even though it was abnormal
radiographically and by imaging studies....

A pre-hearing order was filed on October 3, 2017. 

The claimant contended, “On 4/6/1017, claimant was in

the parking lot where he parks the bus, when the gravel

gave way and claimant fell, injuring his left shoulder. 

The respondents accepted the injury as compensable and

began paying for medical treatment.  Dr. Stewart

recommended a total reverse shoulder surgery, and the

claimant’s surgery was denied.  Claimant is working

approximately 12 to 14 hours per week for his employer

and is entitled to TPD benefits.  Therefore, claimant

contends that he is entitled to medical benefits, TPD
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benefits, and that his attorney is entitled to an

attorney fee.  All other issues are reserved.”  

The respondents contended, “Respondents initially

accepted claimant’s injury as compensable, but has (sic)

since controverted it on the grounds that his injury and

need for treatment did not arise out of and in the

course of his employment.”  

The pre-hearing order indicated that the parties

agreed to litigate the following issues: “Compensability

(employment services, pre-existing condition), Ark. Code

Ann. §11-9-102, medical expenses, temporary partial

disability, and attorney’s fees.  All other issues are

reserved.”   

The claimant contended that he was entitled to

temporary partial disability benefits through

October 10, 2017.  The claimant reserved the issue of

temporary disability after October 10, 2017.  The

claimant testified that he worked until October 11,

2017.  

A hearing was held on November 3, 2017.  The

claimant testified that he had undergone the planned

left shoulder surgery on October 26, 2017.  There is no

corresponding surgical report in the record.  
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An administrative law judge filed an opinion on

January 25, 2018.  The administrative law judge found,

among other things, that the claimant did not prove he

sustained an “acute injury.”  The claimant appeals to

the Full Commission.

II.  ADJUDICATION

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the claimant.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).  Objective medical evidence

is necessary to establish the existence and extent of an

injury, but it is not essential to establish the causal

relationship between the injury and the job.  Wal-Mart

Stores, Inc. v. Leach, 74 Ark. App. 231, 48 S.W.3d 540
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(2001), citing Wal-Mart Stores, Inc. v. VanWagner, 337

Ark. 443, 990 S.W.2d 522 (1999).  

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).  

An administrative law judge found in the present

matter that an employment relationship “existed on

April 6, 2017, at which time the claimant sustained a

left shoulder injury[.]”  Yet in the very next finding

of fact the administrative law judge also determined

that the claimant “failed to prove he sustained an acute

injury aggravating a preexisting condition substantiated

by objective medical evidence.”  Despite the

contradictory findings of fact issued by the

administrative law judge, the Full Commission reviews an

administrative law judge’s opinion de novo, and it is

the duty of the Full Commission to conduct its own fact-

finding independent of that done by an administrative

law judge.  Crawford v. Pace Indus., 55 Ark. App. 60,
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929 S.W.2d 727 (1996).  The Full Commission makes its

own findings in accordance with the preponderance of the

evidence.  Tyson Foods, Inc. v. Watkins, 31 Ark. App.

230, 792 S.W.2d 348 (1990).    

The Full Commission finds that the claimant proved

by a preponderance of the evidence that he sustained a

compensable injury to his left shoulder.  The parties

initially stipulated that the claimant sustained a

compensable left shoulder injury on April 6, 2017.  The

claimant, who we find was a credible witness, testified

that he slipped in gravel at work and fell, injuring his

knees, hands, and shoulder.  The medical evidence

corroborated the claimant’s testimony.  It was reported

at North Cabot Family Medicine on April 6, 2017 that the

claimant complained of shoulder pain after falling on

gravel.  A physician’s diagnosis included “sprain of

left shoulder joint.”  

The claimant was referred to Dr. Stewart, who

referred to the claimant’s injury as “a new problem with

the left shoulder.  Two weeks ago he had a fall at work

and injured his shoulder.  Now he has trouble lifting

the arm.”  An MRI of the claimant’s left shoulder taken

on April 24, 2017 showed among other things, “Complete
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versus near complete tears of the supraspinatus and

infraspinatus tendons with marked retraction and

significant atrophy of the muscle bodies.”  The Full

Commission recognizes Dr. Stewart’s opinion regarding

these demonstrated post-injury abnormalities, stated in

part, “The changes that are seen on both the radiographs

and the MRI are all indicative of a chronic problem, and

a cuff tear that has been present for many months, if

not years, to see the changes that we see happening on

his imaging studies.”  

Nevertheless, the Commission has the authority to

accept or reject medical opinions, and its resolution of

the medical evidence has the force and effect of a jury

verdict.  Poulan Weed Eater v. Marshall, 79 Ark. App.

129, 84 S.W.3d 878 (2002), citing Estridge v. Waste

Mgmt., 343 Ark. 276, 33 S.W.3d 167 (2000).  The Full

Commission in the present matter rejects Dr. Stewart’s

opinion that the claimant’s objective medical findings

“do not correlate with an injury that occurred on

April 6, 2017.”  To the contrary, none of the tears in

the tendon of the claimant’s left shoulder were shown to

be present before the stipulated April 6, 2017

accidental injury.  In order to conclude that these
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demonstrated post-injury abnormalities were simply

degenerative and not related to the stipulated accident

occurring April 6, 2017, the Full Commission would have

to resort to conjecture and speculation.  Conjecture and

speculation can never supply the place of proof.  Dena

Const. Co. Et Al v. Herndon, 264 Ark. 791, 575 S.W.2d

155 (1979).

In accordance with Ark. Code Ann. §11-9-

102(4)(A)(i)(Repl. 2012), the Full Commission finds that

the claimant proved by a preponderance of the evidence

that he sustained a compensable injury.  The claimant

proved that he sustained an accidental injury causing

physical harm to his left shoulder.  The accidental

injury arose out of and in the course of employment,

required medical services, and resulted in disability. 

The injury was caused by a specific incident and was

identifiable by time and place of occurrence on April 6,

2017.  (There is no requirement in the applicable

statute that the claimant must also prove that the

accidental injury was “acute.”)  In addition, the

claimant established a compensable injury by medical

evidence supported by objective findings, namely the

abnormalities shown on the MRI taken April 24, 2017. 
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The evidence demonstrates that these objective medical

findings were causally related to the April 6, 2017

accidental injury and were not the result of a prior

injury or pre-existing condition.  

After reviewing the entire record de novo, the Full

Commission reverses the administrative law judge’s

opinion that the claimant “failed to prove he sustained

an acute injury aggravating a preexisting condition

substantiated by objective medical evidence.”  The Full

Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a

compensable injury to his left shoulder.  The claimant

proved that the medical treatment of record following

the April 6, 2017 compensable injury was reasonably

necessary in accordance with Ark. Code Ann. §11-9-

508(a)(Repl. 2012).  The Full Commission finds that the

claimant remained within a healing period and was

partially incapacitated from earning wages from

April 24, 2017 until October 10, 2017.  The claimant

therefore proved that he was entitled to temporary

partial disability benefits from April 24, 2017 until

October 10, 2017.  See Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The
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claimant has reserved the issue of temporary disability

after October 10, 2017.

The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2012).  For prevailing on appeal to the

Full Commission, the claimant’s attorney is entitled to

an additional fee of five hundred dollars ($500),

pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.      

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

The claimant suffered a compensable left

shoulder strain when he slipped and fell on April 6,

2017.  A subsequent MRI study of the claimant’s left

shoulder confirmed full thickness tears which Orthopedic

Surgeon, Dr. Jason Stewart, stated without equivocation

were indicative of chronic, long-standing, degenerative

rotator cuff pathology.  Further, on April 26, 2017, Dr.

Stewart noted the claimant’s recent MRI findings “with
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retraction and atrophy to this degree” did not correlate

an injury that occurred on April 6, 2017.  Rather, these

were “very old, chronic problems” which would require

reverse shoulder arthroplasty “just like the opposite

side needed 5 years ago.”

Likewise, on May 5, 2017, Dr. Stewart noted that

the changes seen on the claimant’s radiographs and MRI

studies were “all indicative of a chronic problem, and a

cuff tear that was present for many months, if not

years...”.  Dr. Stewart added that it is possible to

successfully live with a “cuff-deficient” shoulder” - -

in some cases, for many years, successfully ignoring the

symptoms - - and that is precisely what he felt the

claimant had done. 

The medical record shows that Dr. Stewart

performed reverse arthroplasty surgery on the claimant’s

right shoulder pursuant to an “acute on chronic injury”

resultant from a fall in 2012.  The claimant admitted

that he has taken medication for arthritis-related

symptoms since that time.

In Liaromatis v. Baxter County Reg’l Hosp., 95

Ark. App. 296, 236 S.W.3d 524 (2006), the Court of

Appeals found that the issue is not whether the claimant
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presented evidence of objective findings, but rather

whether the objective findings prove the injury for

which appellant seeks benefits.  Regarding the objective

findings requirement for an aggravation type injury, a

claimant must establish the existence and extent of an

alleged aggravation or new injury by objective findings

of the new injury. Id.  Further, the onset of pain does

not satisfy our criteria for benefits as it does not

constitute objective findings. Id.  Thus, the claimant

cannot carry his burden of proof that his injury is

established by objective findings merely by presenting

evidence of a pre-existing condition that became more

painful after an accident. Id.

While it is true that the employer takes the

employee as he finds him, see, Conway Convalescent

Center v. Murphree, 266 Ark. 985, 588 S.W.2d 462 (Ark.

App. 1979), the test is not whether the injury causes

the condition, but rather the test is whether the injury

aggravates, accelerates, or combines with the condition. 

In reversing the opinion of the administrative

law judge, who found that the claimant failed to prove

that he suffered a compensable aggravation of a pre-

existing condition when he fell on April 6, 2017, the
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majority rejected Dr. Stewart’s opinion that the

claimant’s objective medical findings failed to

correlate with an injury which occurred on that date. 

The majority based this determination on the fact that

“none of the tears in the tendon of the claimant’s left

shoulder were shown to be present before the stipulated

April 6, 2017 accidental injury.”  I find this reasoning

to be flawed, in that, conversely, no evidence exists in

this claim to substantiate that the claimant suffered a

new injury, or aggravation, to his left shoulder when he

fell at work on April 6, 2017.  Rather, all of the

objective evidence in this claim, particularly medical

diagnostic testing, supports the conclusion that the

claimant suffered a temporary strain of his left

shoulder, at most.  Otherwise, it has been determined

through objective diagnostic studies and the opinion of

the claimant’s treating orthopedic surgeon, Dr. Stewart,

that 1) the claimant suffered from a chronic left-

shoulder condition unrelated to his April 2017 accident,

and 2) that this condition had been present for many

months, if not years.  Therefore, the administrative law

judge was correct to deny the claimant compensability,
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and I dissent from the majority opinion reversing the

opinion of the administrative law judge in this claim.

CHRISTOPHER L. PALMER, Commissioner


