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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed September 15, 2017.  The administrative

law judge found that the claimant failed to prove she

sustained a compensable injury.  After reviewing the

entire record de novo, the Full Commission affirms the

administrative law judge’s finding that the claimant did

not prove she sustained a compensable injury.  The

Opinion filed February 12, 2018, is hereby amended in

accordance with the present opinion filed herein.
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I.  HISTORY

The record indicates that Teresa Clark, now age 44,

reported in February 1996 that she injured her left

shoulder while working for another employer.  The

claimant reported that she injured her left shoulder,

back, and wrist.  A physician assessed “Trauma, left

shoulder” in February 1996 and “Trauma, L shoulder,

resolved” in March 1996.

The claimant testified that she became employed as

a packaging operator for the respondents in August 2015. 

The claimant testified that her work in this capacity

included weighing and moving 50-pound bags in a

production line.  The parties stipulated that “the

employer-employee relationship existed on April 11,

2016.”  The claimant testified on direct examination:

Q.  So did something unusual happen to you on
April 11? 

A.  Yes.  I felt a - I was wiggling the bags,
and as I was wiggling the bags, I felt
something didn’t feel right in my shoulder. 
So when I feeled like something didn’t feel
right, I said - you know, I just kept on
trying to work the best I could.  I - didn’t
know.  

Q.  Okay.  Well, let’s go back to exactly what
you were doing.  Were you - did you have to
reach above your head to reach a bag that’s
lodged in the chute?
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A.  I reached up because the bags are up
higher - I’m short - the bags are up high, so
I’m wiggling this bag, wiggling and wiggling,
and it was still lodged.  So I would take this
broom handle and I would poke it up, poke it
up, poke it up trying to make - but it still
was - it was still lodged and, mind you, it’s
other bags behind it that’s making it lodged
and stuck, so.  

Q.  But now, about what time of day did you
feel this unusual incident on the 11th?

A.  I want to say about - it had to be about
12:30, 1:00, right after lunch.

Q.  All right.  So when you felt something
unusual in your shoulder, were you reaching
above your head?

A.  Yes, sir.

Q.  Were you pulling down on the bag?

A.  Yes, sir.

Q.  And what did it feel like in your
shoulder?

A.  It felt like something just - it was a
sharp, sharp pain.  I didn’t know what it was,
but I just - I couldn’t move.

The claimant’s direct supervisor, Alex Huell,

testified that the claimant did not report an accidental

injury to him on April 11, 2016.  Rick Steiskal

testified that he was formerly employed with the

respondents as Safety Manager.  The respondents’

attorney questioned Rick Steiskal at deposition:

Q.  It’s my understanding you were present and
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dealt with her on April 16, 2016, when she
began claiming a work-related injury.  Is that
right?

A.  Yes, sir.

Q.  How did you become aware that she was
making any type of allegation that she had
been hurt at work?

A.  I got a phone call from the weekend
supervisor.  He called and he said that Teresa
was complaining of left shoulder pain and that
she was crying.... 

Q.  And did you have the opportunity to
discuss with Ms. Clark what was going on and
what her problems were?

A.  Yes, sir.

Q.  Did Ms. Clark represent to you that she
didn’t know where her accident or incident had
occurred?

A.  Yes.  And then later she told me she
thought it was getting on or off the forklift,
and at a later date she couldn’t remember
where it happened.  She want to go - thought
if she went home and gave it some rest that it
would be okay....

Q.  Was there any mention whatsoever to you of
an alleged work-related incident before Ms.
Clark came back April 16, 2016?

A.  She could never give me an exact time or
incident that caused shoulder pain, but with
her in the distress that she was in that’s
when I decided to take her to the emergency
room.

Q.  Okay.  My question was before this
interaction with her on April 16, 2016, when
Ronnie called you and you showed up - before
that, had you had any report from her that she
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had suffered a work-related injury at JM?

A.  No.  

Q.  All right.  I’ve taken Ms. Clark’s
deposition and on page 70 of her depo she
describes a specific incident where she felt a
pop in her left shoulder while pulling a
rejected bag down out of the chute with both
hands.  Did Ms. Clark report any such incident
to you in this interaction on the 16th?

A.  No.  

Q.  Did she report to you at any point
afterwards?

A.  No. 

Q.  Are you absolutely positive you never
heard that injury description come from Ms.
Clark?

A.  The injury description that I got was
getting on or off the forklift or working the
spout.  It was never pulling bags at
rework....

Q.  Before hearing about that today, had you
heard anything about a specific incident
pulling a bag out of the chute?

A.  No, not around this case.  

According to the record, the claimant treated at

Saline Memorial Hospital on April 16, 2016 for a

“Workman’s Comp/Shoulder Injury.”  It was noted at that

time, “Pt w c/o left shoulder pain x 1 week, pt reports

that she lifts 50 pound bags daily & thinks that she’s

injured her left rotator cuff, pt hasn’t called her pcp
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secondary to her work hours.”  The primary diagnosis was

“Overuse syndrome left shoulder” with an additional

diagnosis of “left shoulder sprain.”  It was also noted

at that time, “Pt presents pov with c/o left shoulder

pain for the past week.  She states she works lifting

50lb bags daily and has been having increasing pain with

movement.  She denies injury.  She states that she has

not called her pcp for apt due to her work schedule, no

weakness or numbness distal to the shoulder.  She states

no previous injury or problem with the shoulder.”  

An examination of the claimant’s left shoulder on

April 16, 2016 showed “no deformity, no swelling,

tenderness, active range of motion abnormal, passive

range of motion abnormal ... Right shoulder unaffected.” 

The claimant was discharged with the diagnosis “Shoulder

Sprain.”  It was indicated on April 16, 2016, “Patient

may return to work without restriction on 4/20/16.”

Dr. Joseph Morgan reported on April 19, 2016, “She

is doing a ton of lifting at work and her left shoulder

[is] really bothering her.  It has slowly gotten worse

until now she can not even lift anything at all with the

shoulder....No light duty work out there.”  Dr. Morgan

performed a left shoulder injection on April 19, 2016
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and stated, “Will return to work April 26th but only if

no lifting, pushing or pulling with left arm at all

until MRI.”  

The claimant signed a Form AR-N, Employee’s Notice

Of Injury, on April 22, 2016.  It was written in the

Accident Information section of the Form AR-N that an

accident occurred at 8:00 a.m. on April 16, 2016.  It

was written that the claimant injured her left shoulder,

“Repetitive movement heavy lifting 50 lbs constantly 15-

16 hours daily.”  

Dr. Jay Lipke reported on May 6, 2016, “Teresa

Clark was seen for 4/11/2016 left shoulder work-related

injury.  She lifts 50 pound bags over her shoulder on a

repetitive basis and felt something pop in her left

shoulder.  Since that time, she’s had significant left

shoulder pain and inability to work.  She’s had 2 left

shoulder cortisone injections without significant

relief....AP, scapular Y left shoulder x-rays with a

chronic arthrosis but no other abnormalities.”  Dr.

Lipke assessed “Left shoulder pain - suspect possible

rotator cuff tear.”  

An MRI of the claimant’s left shoulder was taken on

May 13, 2016, with the following impression:
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1.  There is a subcentimeter full-thickness
tear of the anterior margin of the
supraspinatus as above.
2.  Moderate tendinosis of the long head
biceps tendon with intact anchor.
3.  SLAP tear propagating into the posterior
glenoid labrum.  There is associated
osteoarthritic change across the glenohumeral
joint with associated chondromalacia and
subchondral cyst formation in the posterior
osseous glenoid as above.  
4.  Active osteoarthritis of the AC joint with
minimal fluid in the subacromial region.

Dr. Lipke performed surgery on June 13, 2016: “Left

shoulder arthroscopy with removal of intraarticular

loose bodies, open acromioplasty and partial-thickness

supraspinatus rotator cuff repair.”  The post-operative

diagnosis was “Left shoulder with: 1.  Partial-thickness

supraspinatus insertional rotator cuff tear.  2. 

Glenohumeral chondromalacia with intraarticular loose

bodies.  3.  Type II acromion.  4.  Acromioclavicular

arthrosis.”   

The claimant signed a Form AR-C, Claim For

Compensation, on or about June 19, 2016.  The claimant

at that time contended on the Form AR-C that the Date of

Accident was April 11, 2016.  It was written on the Form

AR-C, “Claimant sustained a shoulder injury including a

full thickness tear of the supraspinatus of an acute

nature while in the course of employment.”  The claimant
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contended on the Form AR-C that she was entitled to

“initial” benefits including temporary total disability

and medical expenses.

The claimant testified that Dr. Lipke performed

another procedure in about October 2016, “a manipulation

of the shoulder.”  The claimant testified that her

physician condition subsequently worsened, “like

somebody had been beating on my shoulder or something.”  

A pre-hearing order was filed on October 24, 2016. 

According to the pre-hearing order, the claimant

contended that “the injury actually occurred on

April 11, 2016[.]”  The claimant contended that she was

“entitled to temporary total disability benefits from

April 15, 2016 to a date to be determined, plus medical

and travel benefits and attorney’s fees.  All other

issues are reserved.”  The respondents contended that

the claimant “did not suffer a work-related compensable

injury and that job duties are not the major cause of

the medical treatment.  Additionally, proper notice of

injury did not occur and there are no objective medical

findings.”  

A hearing was held on December 6, 2016.  At that

time, the claimant’s attorney withdrew a motion that the
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claimant had sustained a compensable gradual-onset

injury.  An administrative law judge filed an opinion on

January 13, 2017.  The administrative law judge found

that the claimant did not prove she was entitled to

medical treatment or temporary total disability

benefits.  The administrative law judge did not

adjudicate whether or not the claimant proved she

sustained a compensable injury.  The claimant, pro se,

appealed to the Full Commission.  The Full Commission

filed an order on July 7, 2017 which remanded the case

to the administrative law judge: “We direct the

administrative law judge to adjudicate all of the agreed

issues before the Commission at the time of the hearing

held December 6, 2016, including whether or not the

claimant proved she sustained a compensable injury in

accordance with the applicable provisions of Act 796 of

1993.”

The administrative law judge filed another opinion

on September 15, 2017.  In this opinion, the

administrative law judge denied a motion by the claimant

to submit new evidence.  The administrative law judge

also found that the claimant did not prove she sustained

a compensable injury.  The claimant appeals to the Full
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Commission.  

II.  ADJUDICATION

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]  

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).  The employee has the burden

of proving by a preponderance of the evidence that she

sustained a compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “2.  The claimant has failed to satisfy the
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burden of proof by a preponderance of the evidence that

she sustained a compensable work related injury. 

Further, that job duties were not the major cause of

medical treatment and consequently, the remaining claims

are moot.”  The Full Commission first notes the

administrative law judge’s determination in his opinion

that the claimant did not prove she sustained a

compensable injury in accordance with Ark. Code Ann.

§11-9-102(4)(A)(i)(Repl. 2012).  An employee is not

required to establish “major cause” for a compensable

injury in accordance with Ark. Code Ann. §11-9-

102(4)(A)(i)(Repl. 2012).  Additionally, when major

cause is a statutory requirement in accordance with Ark.

Code Ann. §11-9-102(4)(A)(ii)(Repl. 2012), the employee

must prove that the alleged compensable injury, not her

job duties, was the major cause of her disability or

need for treatment.  See Medlin v. Wal-Mart Stores,

Inc., 64 Ark. App. 17, 977 S.W.2d 239 (1998).  

Nevertheless, it is the duty of the Full Commission

to conduct its own fact-finding independent of that done

by the administrative law judge.  Crawford v. Pace

Indus., 55 Ark. App. 60, 929 S.W.2d 727 (1996).  The

Full Commission enters its own findings in accordance
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with the preponderance of the evidence.  Tyson Foods,

Inc. v. Watkins, 31 Ark. App. 230, 792 S.W.2d 348

(1990).  

The claimant in the present matter does not

contend, in accordance with Ark. Code Ann. §11-9-

102(4)(A)(ii)(Repl. 2012), that she sustained an injury

caused by rapid repetitive motion.  Rather, the claimant

contends that she sustained an accidental injury

pursuant to Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2012).  The Full Commission finds that the claimant did

not prove she sustained a compensable injury in

accordance with Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2012).  The determination of the credibility and weight

to be given a witness’s testimony is within the sole

province of the Commission.  Murphy v. Forsgren, Inc.,

99 Ark. App. 223, 258 S.W.3d 794 (2007).  We find in the

present matter that the claimant was not a credible

witness.

The claimant became employed with the respondents

in 2015, and the parties stipulated that the employment

relationship existed on April 11, 2016.  The claimant

testified that she felt a sharp pain in her shoulder

while “wiggling the bags.”  The claimant testified that
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she pain occurred while she was reaching overhead and

pulling down on a bag.  The evidence does not

corroborate the claimant’s testimony.  There were no

eyewitnesses to the alleged accident and the claimant

did not report such an injury to her supervisor.  Rick

Steiskal, who at the time was the respondents’ Safety

Manager, did not corroborate the claimant’s testimony. 

Rick Steiskal credibly testified that the claimant did

not know when the accident allegedly occurred and that

the claimant informed him she may have been injured

while operating a forklift.  Mr. Steiskal testified,

“She could never give me an exact time or incident that

caused shoulder pain[.]” The Full Commission recognizes

that Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2012) does

not require, as a prerequisite to compensability, that

the claimant identify the precise time and numerical

date upon which an accidental injury occurred.  Edens v.

Superior Marble & Glass, 346 Ark. 487, 58 S.W.3d 369

(2001).  Instead, the statute only requires that the

claimant prove that the occurrence of the injury is

capable of being identified.  Id.

The claimant in the present matter did not prove

the occurrence of an injury which was capable of being
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identified.  The claimant contends that she sustained an

accidental injury as the result of a specific incident

on April 11, 2016.  When the claimant sought medical

treatment beginning April 16, 2016, she merely reported

that she lifted heavy bags at work on a daily basis. 

The claimant did not report an injury which was capable

of being identified.  A treating medical professional

expressly noted on April 16, 2016, “She denies injury.” 

The Full Commission interprets this report to indicate

that there was not a specific incident identifiable by

time and place of occurrence on April 11, 2016 or any

other date.  The claimant did not inform Dr. Morgan on

April 19, 2016 that there was a specific incident.  Dr.

Morgan reported that the claimant’s shoulder was hurting

as a result of “doing a ton of lifting at work.”  The

claimant’s first Form AR-N, signed by the claimant on

April 22, 2016, reported the alleged occurrence of

“Repetitive movement heavy lifting 50 lbs. constantly

15-16 hours daily.”  

The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that she

sustained a “compensable injury” in accordance with Ark.

Code Ann. §11-9-102(4)(A)(i)(Repl. 2012).  The claimant
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did not prove that she sustained an accidental injury

causing internal or external physical harm to her left

shoulder.  The claimant did not prove that she sustained

an injury which arose out of and in the course of

employment, required medical services, or resulted in

disability.  Nor did the claimant prove that she

sustained an injury to her left shoulder which was

caused by a specific incident and was identifiable by

time and place of occurrence.  

After reviewing the entire record de novo,

therefore, the Full Commission affirms as modified the

administrative law judge’s finding that the claimant did

not prove she sustained a compensable injury.  We find

that the claimant did not prove she sustained a

compensable injury, in accordance with the applicable

elements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2012).  “Major cause” is not an element of Ark. Code

Ann. §11-9-102(4)(A)(i)(Repl. 2012).  We affirm the

administrative law judge’s finding that the claimant’s

proposed new evidence is inadmissible in accordance with

Long v. Wal-Mart Stores, Inc., 98 Ark. App. 70, 250

S.W.3d 263 (2007).  The claimant did not show that the

letter from Albany Bailey or Dr. Lipke’s July 20, 2017
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report would change the result of the case.  Nor was the

claimant diligent in presenting said new evidence.    

IT IS SO ORDERED.     

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant did not prove by a preponderance of the

evidence that she sustained a “compensable injury” in

accordance with Ark. Code Ann. §11-9-102(4)(A)(I) (Repl.

2012).

Factual and Medical Background

The claimant worked for the respondent-

employer as a packaging operator.  The claimant

testified that on April 11, 2016 she was working in the

reject area attempting to loosen a bag from the end of a
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chute when she felt something that didn’t feel right in

her left shoulder.  The claimant explained that to

dislodge the bags from the chute she had to reach above

her head and wiggle the bag loose or use the end of a

broom handle and poke it.  The claimant verified that

when she felt something unusual in her shoulder she was

reaching above her head and pulling down on a bag.  The

claimant stated that the pain she felt was a sharp pain.

The claimant testified that she completed her

shift on April 11, 2016.  The claimant also testified

that she informed her supervisor, Alex, that she injured

her shoulder but he did not complete any paperwork at

that time.  According to the claimant, Alex was the only

supervisor on duty that night so she didn’t want to

bother him.  The claimant explained that she had the

next four nights off so she decided that she would see

if her shoulder improved over that time.  If her

shoulder did not improve, the claimant planned to report

it again and seek medical attention when she returned to

work on April 16, 2016.

On April 16, 2016, the claimant reported her

injury to Ronnie Tanner.  Tanner called Richard

Steiskal, the safety manager, and informed him that the
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claimant’s left shoulder was injured and that she was

crying.  Steiskal testified that he interviewed the

claimant prior to taking her to the hospital.  Steiskal

indicated that during his interview of the claimant, she

initially stated that it was her right shoulder that was

injured; however, when questioned further, the claimant

agreed that she injured her left shoulder.  According to

Steiskal the claimant told him that he injured herself

at the spout or on the forklift.  However, Steiskal also

stated that the claimant was so upset at the time he was

speaking with her that he ultimately decided that she

needed to go to the hospital.

The claimant was first seen for her injury at

Saline Memorial Hospital on April 16, 2016.  At that

visit she was diagnosed with overuse syndrome (left

shoulder) and left shoulder strain.  It was noted that

the claimant’s passive range of motion was abnormal. 

Upon discharge the claimant was instructed to follow up

with her primary care physician or orthopedist of choice

for an MRI and further evaluation. 

The claimant was seen by Dr. Joseph Morgan, an

orthopedist, on April 19, 2016.  During this

appointment, the claimant was treated with a cortisone
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injection.  Dr. Morgan also ordered an MRI at that time.

An MRI dated May 13, 2016 revealed the

following:

IMPRESSION:

1.  There is a subcentimeter full-
thickness tear of the anterior
margin of the supraspinatus as
above.

2.  Moderate tendinosis of the long
head biceps tendon with intact
anchor.

3.  SLAP tear propagating into the
posterior glenoid labrum.  There is
associated osteoarthritic change
across the glenohumeral joint with
associated chondramalacia and
subchondral cyst formation in the
posterior osseous glenoid as above.

4.  Active osteoarthritis of the AC
joint with minimal fluid in the
subacromial region.

The claimant underwent a left shoulder

arthroscopy on June 13, 2016, which was performed by Dr.

Jay Lipke.

Medical records from 1996 when the claimant

injured her left shoulder at work were made part of the

record.  X-rays taken at the time of that injury were

negative and normal.  Also, the medical record dated

March 14, 1996 reflected, “[t]rauma, L shoulder,

resolved”. 
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Opinion

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997). 

Under Arkansas workers' compensation law, a

compensable injury includes accidental injuries that

cause physical harm requiring medical services when they

occur in the course of employment. Ark. Code Ann. §

11-9-102(4)(A)(i)(Repl. 2014). Compensable injuries must

be established by objective findings, Ark. Code Ann.
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11-9-102(4)(D), and "objective findings" are those

findings that cannot come under the voluntary control of

the patient.  Ark. Code Ann. § 11-9-102(16)(A)(I).

Questions concerning the credibility of

witnesses and the weight to be given to their testimony

are within the exclusive province of the Commission. 

White v. Gregg Agricultural Ent., 72 Ark. App 309, 37

S.W.3d 649 (2001).  When there are contradictions in the

evidence, it is within the Commission’s province to

reconcile conflicting evidence and to determine the true

facts.  Id.  The Commission is not required to believe

the testimony of the claimant or any other witness, but

may accept and translate into findings of fact only

those portions of the testimony that it deems worthy of

belief.  Id.

The claimant’s injury satisfies all the

criteria of compensability.  The claimant injured her

left shoulder performing employment services on

April 11, 2016 while reaching above her head and pulling

down on a bag.  The claimant testified that she reported

her injury on the same day to her supervisor.  After

having four scheduled days off from work, the claimant

reported the injury again to Ronnie Tanner and sought
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medical treatment at Saline Memorial Hospital.

There is an objective finding of the

claimant’s left shoulder injury.  An MRI revealed a

full-thickness tear of the anterior margin of the

supraspinatus which required medical services.  The

claimant received treatment in the form of a cortisone

injection and a left shoulder arthroscopy.

With regards to the claimant’s credibility, it

is not unusual that she provided inaccurate information

given the level of her anxiety when she was interviewed. 

Under the circumstances in this matter, I find that the

claimant gave credible testimony regarding her injury

that was clearly supported by the medical evidence.

For the aforementioned reasons, I find that

the claimant established by a preponderance of the

evidence that she sustained a compensable injury to her

left shoulder and is entitled to workers’ compensation

benefits.

For the foregoing reason, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


