
 
    NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G604433   

MARVIN CALER, EMPLOYEE                           C L A I MANT

WASHINGTON COUNTY, EMPLOYER                   RESPONDENT

AAC RISK MANAGEMENT SERVICES,
INSURANCE CARRIER/TPA                      RESPONDENT

OPINION FILED JULY 17, 2018
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Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed January 3, 2018.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The stipulations agreed to by the parties
at a pre-hearing conference conducted
on November 15, 2017 and contained in a pre-
hearing order filed that same date are
hereby accepted as fact.
2. Claimant has failed to meet his burden of
proving by a preponderance of the
evidence that he is entitled to additional
medical treatment in the form of an MRI or
injections as recommended by Dr. Arnold.
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We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the January 3, 2018

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant has failed to meet his burden of proving by
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a preponderance of the evidence that he is entitled to

additional medical treatment in the form of an MRI or

injections as recommended by Dr. Arnold.

Factual Background

The claimant, now 60 years old, worked for the 

respondent-employer as a heavy equipment operator.  On

April 18, 2016 the claimant suffered a compensable

injury to his left shoulder when he was hit by the bar

of an excavating machine.  The claimant was initially

seen at the Occupational Clinic where he was prescribed

physical therapy.  The physical therapy did not provide

the claimant relief, so he was referred to Dr. Brian

Benafield.

Dr. Benafield diagnosed the claimant with a

left rotator cuff tear.  On June 17, 2016, Dr. Benafield

performed a left arthroscopic rotator cuff repair and a

left arthroscopic subacromial decompression.  After the

surgery, the claimant continued to experience pain.  Dr.

Benafield ordered additional physical therapy and a

post-operative MRI.  The claimant underwent an MRI on

October 16, 2016 which did not show a re-tear but showed

a thin rotator cuff.

The claimant testified that his shoulder was

doing a little better in therapy until he heard a pop in

his shoulder and felt pain while he was throwing a
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weight ball.  After this incident, despite the

claimant’s continuing complaints, Dr. Benafield did not

provide additional or alternative treatment but instead

sent the claimant for a functional capacity evaluation

(hereinafter, “FCE”).  The FCE was performed on

December 12, 2016 and resulted in a finding that the

claimant gave an unreliable effort.  Although the

claimant was still experiencing pain and limited range

of motion in his left shoulder, Dr. Benafield gave him a

0% impairment rating, determined that he had reached

maximum medical improvement, and released him to full

duty. 

The claimant exercised his right to a one-time

change of physician and changed from Dr. Benafield to

Dr. Christopher Arnold.  The claimant was first seen by

Dr. Arnold on August 8, 2017.  Dr. Arnold assessed the

claimant with “adhesive capsulitis of left shoulder” and

recommended that the claimant undergo an upper

extremity/arm (joint) MRI.  The claimant saw Dr. Arnold

on August 22, 2017, and received a steroid injection. 

Dr. Arnold’s records indicated, “Patient is here to

follow up on L shoulder pain secondary to probable

rotator cuff tear.” (Emphasis added).  Dr. Arnold

planned to continue to try to obtain an MRI of the

claimant’s left shoulder “to rule out re-injury to RTC”.



CALER - G604433 5

Opinion

An employer shall promptly provide for an

injured employee such medical treatment as may be

reasonably necessary in connection with the injury

received by the employee.  Ark. Code Ann. §11-9-508(a). 

The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v.

Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543

(1999).  Medical treatment may include that which is

necessary to accurately diagnose the nature and extent

of the compensable injury; to reduce or alleviate

symptoms resulting from the compensable injury; to

maintain the level of healing achieved; or prevent

further deterioration of the damage produced by the

compensable injury.  See Jordan v. Tyson Foods, Inc., 51

Ark. App. 100, 911 S.W.2d 593 (1995) and Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649

S.W.2d 845 (1983).  What constitutes reasonably

necessary medical treatment is a question of fact for

the Commission.  Wright Contracting Co. v. Randall, 12

Ark. App. 358, 676 S.W.2d 750 (1984). 

The claimant’s left shoulder injury was

accepted as compensable by the respondent and treatment

was paid until he was released by Dr. Benafield.  The

medical records and the claimant’s testimony support a
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finding that the claimant is entitled to additional

medical treatment in the form of injections and an MRI. 

The medical records show that before the claimant’s

surgery there was an objective finding of a rotator cuff

tear.  The post-operative MRI showed a thin rotator

cuff.  After the October 11, 2016 MRI, the claimant

experienced popping and additional pain in his left

shoulder while he was in a physical therapy session.

The claimant testified that when he was in

physical therapy he felt that he was doing better until

a day when he was working with a weight ball.  The

claimant explained the incident in physical therapy as

follows:

Q So after the surgery, did your
physical therapy help you to
improve?

A It was getting better.  I
thought it was getting better. 
To the last four weeks of it,
they had me up on my weight on
the balls.  You know, they’ve
got weights.  I don’t remember
what they was.  But anyway, I
was pounding them on the wall,
you know, like a W and my
shoulder popped.  And, man, it
hurt.

And I told them, I said,
‘I don’t care to do that no
more.’

Q Okay.
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A And ever since then, I couldn’t
–- I mean, I can lift it, but I
can’t lift it up like I did.

The claimant testified that this incident occurred after

the post-operative MRI in October.  There were

approximately two months between the date of the MRI and

the claimant’s discharge from physical therapy in

December of 2016.  During this time, the claimant began

experiencing more pain and his shoulder began aching and

burning.  Regarding the physical therapy incident, the

claimant testified, “It burns just like it did when I

tore it”.  Additionally, I note that the physical

therapy discharge summary indicated that the claimant

was “[u]nable to actively raise above 60 to flex/abd”

and Dr. Benafield noted in his December 29, 2016 record,

“[h]e does have some limitation in motion to that arm”. 

It is clear that the claimant was still experiencing

pain and limited range of motion in his left shoulder

when he was released at maximum medical improvement. 

Despite these continuing symptoms, Dr. Benafield did not

give the claimant an impairment rating yet he placed him

at maximum medical improvement.  Either the claimant has

a permanent impairment or there is something more in the

way of medical treatment that can be done to improve his

range of motion. 
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The claimant sought a change of physician

because he remained symptomatic after his release from

Dr. Benafield.  Dr. Arnold, who is now the claimant’s

treating physician, noted that the claimant is suffering

a probable rotator cuff tear.  Dr. Arnold needs

additional diagnostic test results to ascertain whether

his suspicions are correct and to determine the best

course of treatment for the claimant.  The provisions of

Ark. Code Ann. §11-9-508 require respondents to provide

the claimant adequate medical treatment.  See Wal-Mart

Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153

(2003).   Although by allowing the claimant to see Dr.

Arnold the letter of the law has been complied with, the

spirit of this requirement to provide adequate medical

treatment has been violated.  The claimant was provided

his obligatory visit to Dr. Arnold after the change of

physician was granted; however, by denying Dr. Arnold

the ability to perform the tests necessary to determine

if future treatment is appropriate, the claimant has

effectively been denied adequate care. 

Based on the aforementioned, I find that the

claimant is entitled to the additional medical treatment

of a MRI as recommended by his treating physician and

any additional treatment deemed reasonable and necessary

as a result of the findings revealed in the MRI.
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For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


