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OPINION FILED MARCH 29, 2018

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MARK ALAN PEOPLES,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Respondent No. 3 represented by the HONORABLE FRANK B.
NEWELL, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondent No. 3 appeals an opinion and order

of the Administrative Law Judge filed September 27,

2017.  In said order, the Administrative Law Judge made

the following findings of fact and conclusions of law:
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1. The Arkansas Workers’ Compensation
Commission has jurisdiction over these
claims.

2. The stipulations set forth above are
reasonable and are hereby accepted.

3. Claimant has proven by a preponderance
of the evidence that she sustained a
compensable injury by specific incident
to her lower back on December 3, 2016,
in Claim No. G609143.

4. Claimant has proven by a preponderance
of the evidence that she is entitled to
reasonable and necessary medical
treatment of her compensable lower back
injury of December 3, 2016, Claim No.
G609143. All such treatment shall be at
the expense of Respondent No. 3.

5. Claimant has not proven by a
preponderance of the evidence that she
is entitled to additional treatment of
her compensable pelvic injury of March
22, 2014, in Claim No. G407607.

6. Claimant has proven by a preponderance
of the evidence that she is entitled to
temporary total disability benefits from
March 23, 2014 to April 4, 2014 in
connection with her compensable pelvic
injury, in Claim No. G407607. These
benefits are the responsibility of
Respondent No. 2.

7. Claimant has proven by a preponderance
of the evidence that she is entitled to
temporary total disability benefits from
December 12, 2016 through January 1,
2017 in connection with her compensable
lower back injury, in Claim No. G609143.
These benefits are the responsibility of
Respondent No. 3.

8. Claimant has proven by a preponderance
of the evidence that she is entitled to
a controverted attorney’s fee pursuant
to Ark. Code Ann. §11-9-715 (Repl. 2012)
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on the temporary total disability
benefits awarded herein, at the expense,
respectively, of Respondents Nos. 2 and
3.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the September

27, 2017, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                                                        
                    SCOTTY DALE DOUTHIT, Chairman

  
                                                        
                    PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

          I respectfully dissent from the majority

opinion finding, among other things, that the claimant

proved by a preponderance of the evidence that she

sustained a lumbar injury as the result of a work-place

altercation on December 3, 2016, which entitles her to

reasonably necessary medical treatment in connection

with said injury -- all such treatment at the expense of

Respondent No. 3 -- and to temporary total disability

benefits from December 12, 2016, through January 1,

2017.  The administrative law judge also awarded the

claimant additional temporary total disability benefits

for her compensable March 23, 2014, pelvic fracture

beginning March 23, 2014, through April 4, 2014.  The

responsibility for this additional temporary total
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disability falls on Respondent No. 2, who does not

appeal this decision.    

          My carefully conducted de novo review of this

claim in its entirety reveals that the claimant has

failed to prove by a preponderance of the credible

evidence that she sustained a work-related lumbar injury

on December 3, 2016, in that the claimant was

symptomatic and undergoing treatment for her worsening

lumbar spine pathology at the time of this alleged

injury, and she failed to prove by medical evidence

supported by objective findings that she sustained a

lumbar injury as a result of work-place violence.1  

Therefore, the claimant has failed to prove that she

sustained a compensable lumbar injury on December 3,

2016.

          The claimant has the burden of proving by a

preponderance of the evidence the compensability of his

claim.  Jordan v. Tyson Foods, 51 Ark. App. 911 S.W.2d

593 (1995); Kuhn v. Majestic Hotel, 50 Ark. App. 23, 899

S.W.2d 845 (1995).  For the claimant to establish a

compensable injury as a result of a specific incident

which is identifiable by time and place of occurrence,

1 By way of prior litigation, the claimant failed to prove
that she sustained a back injury as a result of her March 23,
2014, compensable injury.  
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the following requirements of Ark. Code. Ann. §11-9-

102(4)(A)(Supp. 2005), must be established: (1) proof by

a preponderance of the evidence of an injury arising out

of and in the course of employment; (2) proof by a

preponderance of the evidence that the injury caused

internal or external physical harm to the body which

required medical services or resulted in a disability or

death; (3) medical evidence supported by objective

findings, as defined in Ark. Code. Ann. §11-9-102(16),

establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused

by a specific incident and is identifiable by time and

place of occurrence.  See also, Ark. Code. Ann. §11-9-

103(4)(E)(i)(Supp. 2005); Freeman v. ConAgra Frozen

Foods, 344 Ark. 296, 40 S.W.3d 760 (2001); Wal-Mart

Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72 S.W.3d

889 (2002).  If the claimant fails to establish by a

preponderance of the evidence any of the requirements

for establishing the compensability of a claim,

compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997); see also, Reed v. ConAgra Frozen Foods, Full

Commission Opinion, February 2, 1995 (Claim No.

E317744).  
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          “Objective findings” are those findings which

cannot come under the voluntary control of the claimant.

Ark. Code. Ann. §11-9-102(16).  Objective medical

evidence, while necessary to establish the existence and

extent of an injury, is not essential to establish a

causal relationship between the injury and the work

related accident.  Wal-Mart Stores, Inc. v. VanWagner,

337 Ark. App. 443, 990 S.W.2d 522 (1999).  Except in the

most obvious cases where causation is established

through common sense observation and deduction, the

existence of a causal relationship may require the

assistance of expert medical evidence.  Cotton v. Ball &

Prier, Full Commission Opinion, September 23, 1997

(Claim No. E512437); Jeter v. B & R McGinty Mechanical

Co., Full Commission Opinion, March 6, 1997 (Claim No.

E208256), Affirmed by the Court of Appeals, (See, Jeter

v. B & R McGinty Mechanical Co., 62 Ark. App. 53, 968

S.W.2d 645 (1995)); and Jackson v. Bosley Construction,

Inc., Full Commission Opinion, March 6, 1997 (Claim No.

E009401).  Medical opinions addressing compensability

must be stated within a reasonable degree of medical

certainty. Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000).
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          Medical reports dating back to 2011

demonstrate that the claimant had a long history of low

back problems in the form of objectively identified L5-

S1 facet degenerative disc disease and a “slight disc

bulge.”  The resultant symptoms were treated with

medications and lumbar epidural steroid injections.

          In March of 2014, the claimant sustained a

compensable pelvic fracture due to a slip-and-fall

incident at work.  Although the claimant failed to prove

that she sustained a back injury as a result of that

incident, her pre-existing lumbar symptoms reportedly

worsened and continued to decline thereafter.

          As of April 4, 2014, the claimant described

her lumbar pain as “unbearable.”  Physical signs

indicating lumbar muscle spasms were noted one week

later at an initial physical therapy evaluation.  In

addition, the claimant displayed an antalgic gate and

shortened stride length, and she was said to have

eighty-two percent (82%) disability due to her low back

pain.  A subsequent MRI study reaffirmed a “mild

diffuse” annular disc bulge at L5-S1 of the claimant’s

lumbar spine.  By May of 2014, the claimant had been

assessed with “unspecified” thoracic and lumbosacral

neuritis or radiculitis.
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          By June 16, 2014, the claimant reported to her

primary care physician she was “still in absolute

severe, crushing, horrible” back pain that radiated

“down the fronts of both of her legs and also down the

back.”  Therefore, the claimant’s dosage of Hydrocodone

was increased, and she was referred for a neurological

spine assessment.  Subsequently, the claimant underwent

bilateral SI joint injections followed by two lumbar

LESI treatments with sedation in order to address

radiculitis resultant from, what at that time was

termed, a herniated disc at level L5-S1.  None of these

treatments were effective in giving the claimant lasting

relief, however.  Therefore, she requested additional

diagnostic studies in order to determine the underlying

cause of her chronic back pain.

          Thereafter, a pelvic MRI study, x-rays, and CT

scan revealed a healed fracture with residual pudendal

nerve pain.  On or about March 1, 2016, the claimant was

given a pudendal nerve block.  The following day she was

involved in a motor vehicle accident.  The claimant

reported an immediate onset of back pain and left hip

pain down her left thigh as a result of that accident. 

Although a contemporaneous MRI study of the claimant’s

lumbar spine showed no acute pathology, Dr. Rosenzweig
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noted that “things may have changed that could be injury

evolution not readily available on initial scanning.” 

          A repeat SI joint injection performed on

August 31, 2016, failed to provide the claimant with

symptom relief.  At her follow-up appointment in

September of 2016, the claimant rated her pain as

fifteen (15) on a scale of ten (10), she reported sleep

disturbance due to her pain, and she stated that work

activities worsened her pain.

          The claimant allegedly injured her back as a

result of the December 3, 2016, work-related incident

which is the subject of this claim.  However, at her

December 12, 2016, appointment with Dr. Rosenzweig, she

failed to report this alleged injury.  Further,

diagnostic studies, to include x-rays of the claimant’s

cervical and thoracic spine, revealed no acute fractures

or dislocations.  Films of the claimant’s thoracic spine

showed some kyphotic changes, but no acute fracture or

dislocation.  Dr. Buffalo released the claimant to

return to work on December 13, 2016.

          It was not until her January 20, 2017,

appointment with Dr. Rosenzweig that the claimant

described an injury-causing event on December 3, 2016. 

Further, the claimant’s description of this event



Baines - G407607, G609143
  

11

gradually evolved with each subsequent clinic visit. 

Notwithstanding the claimant’s shifting account of the

details of her alleged December 3, 2016, injury, the

claimant’s January 20, 2017, follow-up visit with Dr.

Rosenzweig was perhaps the most telling in that it was

then that Dr. Rosenzweig assessed the claimant with a

cervicothoracic spinal strain with aggravation of

previous sacroiliac dysfunction and possible progression

of disc bulging with disc space collapse at L5-S1.  It

was from recent diagnostic studies that Dr. Rosenzweig

formed this medical opinion, and it was from these same

studies that Dr. Rosenzweig determined the claimant may

have suffered some type of “whip-lash type injury” to

her cervical spine without opining that she had

sustained a lumbar injury.

          In March of 2017, the claimant reported low

back pain radiating to both legs with numbness and

tingling in the right leg down to her foot.  Further,

the claimant reported that she was not sleeping well,

and that her job activities aggravated her symptoms,

making it difficult for her to walk.  By way of

comparison, these symptoms mirrored symptoms the

claimant reported as far back as 2011.  And, while Dr.

Rosenzweig observed muscle spasms in the claimant’s
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cervical spine in March of 2017, muscle spasms had been

part and parcel of the claimant’s symptomatology

throughout her history of back problems and related

treatment.

          Further, although Dr. Rosenzweig ultimately

assessed the claimant with work-related “sacroiliac

dysfunction due to falling trauma aggravated by physical

assault,” credible evidence of record demonstrates that,

at the most, the claimant was pushed back by a door. 

She was in no way, however, physically assaulted by one

of the angry patrons as was, by all accounts, the

assistant manager trapped in the room with them. 

          While Mr. Walley and Mr. Liles’ testimony is

inconsistent in several ways, one consistency in their

testimony is crucially clear: at no time was the

claimant “pushed down” during the December 3, 2016,

altercation at work as she reported to Dr. Rosenzweig on

March 3, 2017. 

          Questions concerning the credibility of

witnesses and the weight to be given to their testimony

are within the exclusive province of the Commission. 

Powers v. City of Fayetteville, 97 Ark. App 251, 248

S.W.3d 516 (2007).  When there are contradictions in the

evidence, it is within the Commission’s province to
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reconcile conflicting evidence and to determine the true

facts.  Cedar Chem. Co. v. Knight, 99 Ark. App. 162, 258

S.W.3d 394 (2007).  The Commission is not required to

believe the testimony of the claimant or any other

witness, but may accept and translate into findings of

fact only those portions of the testimony that it deems

worthy of belief. Id.

          The medical record in this claim is impartial

and unbiased. The claimant’s testimony, however, is

often inconsistent with the medical records, making her

testimony less reliable.  This is particularly true

concerning the claimant’s evolving account to Dr.

Rosenzweig of the events of December 3, 2016.  With

regard to Mr. Walley and Mr. Liles’s testimony, I found

neither to be of great value in that neither of these

witnesses could state with certainty that the claimant

was actually hit by the door or with something else; one

denied that the claimant fell backwards whereas the

other insisted she did not, and; one testified that the

claimant was jerked around while the other witnessed no

such thing.

          Regardless of the actual events of December 3,

2016, the medical records fail to demonstrate by medical

evidence supported by objective findings that the



Baines - G407607, G609143
  

14

claimant sustained anything other than, as Dr.

Rosenzweig opined, a cervicothoracic spinal strain with

aggravation of previous sacroiliac dysfunction and

possible progression of disc bulging with disc space

collapse at L5-S1, (emphasis added), in which case the

strain and aggravation were temporary, the “progression

of disc disease” was “possible,” and the disc space

collapse was never decisively attributed to the events

of December 3, 2016.  

          Based on the claimant’s long history of

chronic, degenerative lumbar problems and ongoing

treatment for those problems, it is more likely than not

that any exacerbation of lumbar pain the claimant may

have experienced as a result of the events of December

3, 2016, were temporary.  This conclusion is supported

by the fact that the claimant reported a marked

progressive worsening of her lumbar condition following

her March 2016, motor vehicle accident.

          The credible facts of record demonstrate that 

the claimant has failed to prove by medical evidence

supported by objective findings that she injured her

lumbar spine as a result of a work-related incident on

December 3, 2016.  Rather, it is evident that the

claimant had pre-existing, degenerative lumbar pathology
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that was accelerated by her 2016 motor vehicle accident,

and, at most, temporarily exacerbated by the events of

December 3, 2016.  As previously stated, this is

supported by the fact that the claimant’s symptomatology

remained comparatively the same throughout the course of

her reported medical treatment, and she was symptomatic

for lumbar complaints at the time of her alleged

December 3, 2016, injury to said same.  

          Therefore, the claimant has failed to prove

all of the elements for proving compensability of her

alleged lumbar injury.  Accordingly, I must dissent from

the majority opinion. 

                  

                                                        
                        CHRISTOPHER L. PALMER, Commissioner


