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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed June 13, 2018.  The administrative

law judge found that the claimant rebutted the

presumption that his accidental injury was substantially

occasioned by the use of marijuana.  After reviewing the

entire record de novo, the Full Commission reverses the

administrative law judge’s opinion.

I.  HISTORY

The testimony of the claimant, now age 20,

indicated that he became employed with the respondents
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in about August 2017.  The parties stipulated that the

employer-employee-carrier relationship existed on

September 6, 2017, on which date the claimant “sustained

amputations of his fingers on his non-dominant left hand

in a table saw accident.”  The claimant testified on

direct examination:

Q.  And how many times had you actually
operated this table saw?

A.  I had not operated it....

Q.  Had you ever had any formal training on
this table saw?

A.  No, sir....

Q.  Had you ever been offered a push stick or
a safety rod when using this saw?

A.  No, sir.  

Q.  Do you know what those, now, do you know
what those are used for.

A.  Correct.  I do now.

Q.  What are they for now?

A.  To keep incidents from happening....

Q.  Can you explain how it is that when you’re
using the saw, your left hand was pulled into
the blade and cut?

A.  It was at an angle, and, I mean, it was a
slight angle and I was running it through, and
all I can remember is it just kicked and threw
me right into it.  It - it was - there was
nothing I could do.  
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Q.  And you’re showing the Court - and for the
purpose of the record - you’re showing that
you were pushing on both hands through and the
blade being in the middle.  

A.  Correct. 

The respondents’ attorney cross-examined the 

claimant:

Q.  When you approached this piece of
machinery, I guess you saw a table with a
sharp blade protruding up from it an inch or
so?

A.  Correct.

Q.  Did that not cause you to think, you know,
I got to be careful?  I’ve got to get some
kind of device or something like that?

A.  I knew to be careful.  I mean, I’ve seen -
I’ve seen my boss cut, you know, I watched him
cut and seen nothing wrong with it.  He was
standing in front of me as I was cutting. 
But, the angle was - that’s what got me.  It -
I didn’t know any better, and quite frankly,
he should have told me that I couldn’t cut it.

According to the record, the claimant treated at

Magnolia Hospital Emergency Department on September 6,

2017: “Ambulatory to T1, holding left hand wrapped in

tshirt; patient AAOX3, anxious, diaphoretic, states he

was using a table saw and his left hand was pulled in,

partial amputation noted to all digits to left hand, Dr.

Touchton at bedside for assessment.”  A Radiology Report

on September 6, 2017 showed “Multiple fractures in
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association with lacerations of the left hand.”  

The claimant was transported to UAMS on

September 6, 2017, at which time it was noted, “Transfer

from Magnolia due to hand trauma.  Pt was working with

table saw and L hand slid in.”  Dr. Theresa O. Wyrick

performed surgery on or about September 7, 2017: “1. 

Nailbed repair of the left thumb and long, ring, and

small fingers.  2.  Open treatment of distal phalanx

fractures of the thumb and long and ring fingers.  3. 

Completion amputation with primary closure of the left

index finger through the PIP joint.  4.  Irrigation and

debridement of open distal phalanx fracture.”  The pre-

and post-operative diagnoses were “1.  Severe table saw

injury to the left hand.  2.  Near amputation of the

left index finger through the PIP joint.  3.  Near

amputation of the thumb and long and ring fingers

through the DIP joints.  4.  Nailbed lacerations to the

thumb and long, ring, and small fingers with open distal

phalanx fractures.”  

A Medical Review Officer Report dated September 14,

2017 indicated that a urine specimen was taken from the

claimant at 10:23 a.m. on September 6, 2017.  The

Medical Review Officer Report indicated that the
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claimant tested positive for the substances “Marijuana,

Morphine.”  Dr. Wyrick returned the claimant to light

work duty on October 24, 2017.  

A pre-hearing order was filed on April 24, 2018. 

According to the pre-hearing order, the claimant

contended, “The claimant seeks payment of his medical

expenses, time off from work from ___ to ___, anatomical

impairment of ___, and attorney’s fees.  The claimant

contends that the drug test was inadequate, the claimant

had not been properly trained to use the saw, and that

safeguards were not in place.”  

The parties stipulated that the respondents

controverted the claim.  The respondents contended that

“the claimant tested positive for marijuana on the day

of the injury.  The claimant’s injury was the result of

drug use.”  

The parties agreed to litigate the following

issues: “Medical expenses, temporary total disability

benefits, permanent impairment, attorney’s fees, and

illicit drug use.  All other issues are reserved.”  

After a hearing, an administrative law judge filed

an opinion on June 13, 2018.  The administrative law

judge found that the claimant overcame the presumption
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that the accident was substantially occasioned by the

use of illegal drugs.  The administrative law judge

awarded medical treatment, temporary total disability

benefits, permanent anatomical impairment, and fees for

legal services.  The respondents appeal to the Full

Commission.  

II.  ADJUDICATION

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]...

(B) “Compensable injury” does not include:
(iv)(a) Injury where the accident was
substantially occasioned by the use of
alcohol, illegal drugs, or prescription drugs
used in contravention of physician’s orders.  
(b) The presence of alcohol, illegal drugs, or
prescription drugs used in contravention of
physician’s orders shall create a rebuttable
presumption that the injury or accident was
substantially occasioned by the use of
alcohol, illegal drugs, or prescription drugs
used in contravention of physician’s orders.  
(c) Every employee is deemed by his or her
performance of services to have impliedly
consented to reasonable and responsible
testing by properly trained medical or law
enforcement personnel for the presence of any
of the aforementioned substances in the
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employee’s body.  
(d) An employee shall not be entitled to
compensation unless it is proved by a
preponderance of the evidence that the
alcohol, illegal drugs, or prescription drugs
used in contravention of the physician’s
orders did not substantially occasion the
injury or accident.

Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101

S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “2.  The claimant has overcome the presumption

that the accident was substantially occasioned by the

use of illegal drugs.”  The Full Commission reverses

this finding.  As we have discussed, the claimant’s

testimony indicated that he was a new employee for the

respondent-employer.  The claimant became employed with

the respondents in about August 2017.  The parties

stipulated that the employer-employee-carrier

relationship existed on September 6, 2017.  The claimant

testified that he was operating a table saw for the

first time that day.  The claimant testified that he was

cutting a board to be used for flooring, and that he

used both hands to push the board into the table saw.  

The parties stipulated that the claimant “sustained
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amputations of his fingers on his non-dominant left

hand” as a result of using the table saw on September 6,

2017.  The claimant received emergency medical treatment

on September 6, 2017.  It was noted that the claimant’s

“left hand was pulled in” to a table saw.  A urine

specimen was taken from the claimant on September 6,

2017, after the accident.  A subsequent Medical Review

Officer Report indicated that the claimant tested

positive for “Marijuana” and “Morphine.”  The record

indicates that the claimant was given Morphine to treat

his pain following the accident.  However, the evidence

establishes that the illegal drug marijuana was present

in the claimant’s body at the time of the accident.  The

presence of marijuana created a rebuttable presumption

that the accident was substantially occasioned by the

use of an illegal drug.  See Ark. Code Ann. §11-9-

102(4)(B)(iv)(b)(Repl. 2012); Weaver v. Whitaker

Furniture Co., 55 Ark. App. 400, 935 S.W.2d 584 (1996).  

The record does not show what level of marijuana

was present in the claimant’s body at the time of the

September 6, 2017 accidental injury.  However, the

evidence does clearly demonstrate that some amount of

marijuana was present in the claimant’s body at the time
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of the injury, therefore creating a rebuttable

presumption that the injury was substantially occasioned

by the claimant’s admitted use of marijuana.  Whether a

rebuttable presumption is overcome by the evidence is a

question of fact for the Commission to determine. 

Weaver v. Whitaker Furniture Co., 55 Ark. App. 400, 935

S.W.2d 584 (1996).  

The credibility of witnesses and the weight to be

given their testimony are matters exclusively within the

province of the Commission.  James River Corp. v.

Walters, 53 Ark. App. 59, 918 S.W.2d 211 (1996).  The

Commission is not required to believe the testimony of

the claimant but may accept and translate into findings

of fact only those portions of the testimony it deems

worthy of belief.  Jordan v. Tyson Foods, Inc., 51 Ark.

App. 100, 911 S.W.2d 593 (1995).     

The Full Commission finds in the present matter

that the claimant was not a credible witness.  The

claimant presented no evidence to corroborate his

assertion that the respondents did not properly train

the claimant, or that the respondents did not provide

proper safeguards to prevent an injury.  The claimant

testified that he used both hands to manually push a
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board into a spinning table saw.  The evidence does not

corroborate the claimant’s assertion on cross-

examination, “I knew to be careful.”  The evidence

instead demonstrates that the claimant exhibited

impaired judgment as a result of his use of marijuana. 

The claimant admitted that he used both hands to push a

three and one-half inch wide board into the blade of a

table saw.  No witnesses testified to corroborate the

claimant’s assertion that he was not properly trained or

that he was not provided with safety tools.  The record

instead shows that the claimant was simply careless on

September 6, 2017 as a result of his established use of

the illegal drug marijuana.  

After reviewing the entire record de novo, the Full

Commission finds that the injury of September 6, 2017

was substantially occasioned by the claimant’s use of

marijuana.  The Full Commission therefore finds, in

accordance with Ark. Code Ann. §11-9-102(iv)(Repl.

2012), that the claimant did not prove he sustained a

compensable injury.  We therefore reverse the

administrative law judge’s opinion and respectfully

dismiss the claim.
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IT IS SO ORDERED.  

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the injury of September 6, 2017 was substantially

occasioned by the claimant’s use of marijuana.

 Ark. Code Ann. §11-9-102(5)(B)(iv)(b)

provides that the presence of alcohol, illegal drugs, or

prescription drugs used in contravention of physician's

orders shall create a rebuttable presumption that the

injury or accident was substantially occasioned by the

use of alcohol, illegal drugs, or prescription drugs

used in contravention of physician's orders.

A statutory presumption is a rule of law by

which the finding of a basic fact gives rise to the

existence of a presumed fact, unless sufficient evidence
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to the contrary is presented to rebut the presumption.

Black's Law Dictionary 1185 (6th ed. 1990).  If evidence

that is contrary to the presumed fact is presented, the

determination of the existence or nonexistence of the

presumed fact is a question for the trier of fact.  Ross

v. Vaught, 246 Ark. 1002, 440 S.W.2d 540 (1969); Curtis

Circulation Co. v. Henderson, 232 Ark. 1029, 342 S.W.2d

89 (1961); Ford & Son Sanitary Co. v. Ransom, 213 Ark.

390, 210 S.W.2d 508 (1948); Ball v. Hail, 196 Ark. 491,

118 S.W.2d 668 (1938).  The determination of the weight

to be given a presumption is a matter within the

province of the trier of fact.  Dunn v. Dunn, 255 Ark.

764, 503 S.W.2d 168 (1973).  Whether a rebuttable

presumption is overcome by the evidence is a question of

fact for the Commission to determine.  Weaver v.

Whitaker Furniture Co., 55 Ark. App. 400, 935 S.W.2d 584

(1996); see also Eagle Safe Corp. v. Egan, 39 Ark. App.

79, 842 S.W.2d 438 (1992). 

I find that the claimant overcame the

rebuttable presumption that his accident was

substantially occasioned by the use of marijuana.  The

claimant testified that he was a new employee who had

only worked for the respondent-employer for
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approximately three weeks prior to the accident. 

According to the claimant, he had observed his

supervisor using the saw but had only used the table saw

once to make a straight cut.  On the day of the accident

the claimant was asked to make an angle cut.  The

claimant had not been trained to use the saw properly

and he was not given safety tools such as a push stick

or safety rod to use to make the cut.  The claimant’s

supervisor was observing him as he attempted to make the

angle cut and did not instruct him to make the cut in a

different way.  Nothing about the facts of how the

accident occurred suggests that the claimant behaved in

a careless manner.  Additionally, the fact that the

respondent-employer allowed the claimant to return to

work after the accident supports a finding that the

claimant was not behaving in a careless way due to the

use of marijuana. 

I do not agree with the majority that the

claimant was not a credible witness.  The claimant

candidly admitted that he had smoked marijuana at some

point during the time that he was employed by the

respondent-employer.  However, the claimant testified

that he was not under the influence of marijuana at the
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time of the accident.  The claimant also testified that

he had not smoked the night before or even two days

before the incident.

For the aforementioned reasons, I find that

the claimant successfully rebutted the presumption that

his accident was substantially occasioned by the use of

marijuana.

For the foregoing reasons, I dissent from the

majority opinion. 

PHILIP A. HOOD, Commissioner


