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Decision of the Administrative Law Judge: Affirmed.

OPINION AND ORDER

Claimant appeals the opinion of an administrative

law judge filed on November 30, 2017, finding that the

claimant failed to prove by a preponderance of the credible

evidence of record that he sustained compensable injuries to

his left shoulder on April 14, 2016 and/or on August 10,

2016, pursuant to the provisions of Ark. Code Ann. §11-9-

104(4)(A)(I), or in the alternative, that he sustained a

gradual-onset injury to his left shoulder on or about April

14, 2016, which arose out of and in the course of his

employment, was caused by rapid and repetitive motion,
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produced physical bodily harm, was supported by objective

findings, and which was the major cause of his disability or

the need for medical treatment.  See, Ark. Code Ann. §11-9-

102.  Therefore, compensability of the claimant’s alleged

left shoulder injur(ies), along with requested medical and

temporary total disability benefits were denied.

We have carefully conducted a de novo review of

the entire claim herein and it is our opinion that the

administrative law judge’s decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed.  Thus, we affirm the

administrative law judge opinion, including all findings of

fact and conclusions of law therein.

I. History

At his December 27, 2016, deposition, the

claimant, then 48 years old, testified that he had spent the

majority of his adult life working in the construction

industry, primarily roofing.  In addition, the claimant has

had experience at a cotton gin, granary, and boat

manufacturer.  The claimant stated that he took a six week

“asbestos class” before coming to work for the respondent-

employer in 2013.
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The claimant admitted that he had suffered neck,

low back, and left arm symptoms since 2015, to include pain

and tingling.  The claimant verified that previous x-rays

taken by his family physician, Timothee Wilkin, D.O.,

revealed degenerative arthritis in his neck.  The claimant

stated that Dr. Wilkin prescribed him hydrocodone and told

him to continue working if he could handle the pain.     

At the August 18, 2017, hearing on this claim, the

claimant testified that, on or around April 14, 2016, he was

doing “demolition” work at the Walton Art Center in

Fayetteville in performance of his work duties as a laborer

for the respondent-employer.  The claimant stated that this

involved knocking down walls, prying up floors, and tearing

out stages.  The claimant explained that he used

sledgehammers, pry bars, and crow bars to perform these

tasks.  The claimant stated that the sledgehammer he used

weighed ten (10) pounds, and that he wielded it in whatever

manner it took to get the job done.  The claimant could not

estimate the number of times per minute he swung or used the

sledgehammer.  The claimant indicated that he generally used

the pry and crow bars for pulling up flooring material and

other materials that the sledgehammer could not remove.  The
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claimant testified that he and his coworkers loaded debris

such as brick and tiles into wheel barrows or on dollies to

haul to a dumpster.  Once there, they would pick up the

debris by hand and throw it into the dumpster or “however

you could get it up there.”    

The claimant testified that he had helped knock

down a very tall wall at the Art Center on or around April

14, 2016.  The following day his left shoulder started to

lock up and it was hard to raise his left arm until it

became relaxed.  On April 18, 2016, the claimant presented

to Dr. Wilkin with left shoulder pain since April 14, 2016. 

The claimant reported that it hurt to extend his arm over

his head.  The claimant denied a history of trauma or

injury.  Dr. Wilkin assessed the claimant with left shoulder

impingement and bursitis for which he prescribed a Medrol

Dosepak and hydrocodone.  Dr. Wilkin referred the claimant

to orthopedic surgeon, Dr. Roy Burrell.  In the meantime,

the claimant continued to work.  

Prior clinic notes from Dr. Wilkin confirm that

the claimant had been treating on a consistent basis for

progressively worsening degenerative disc disease in his

cervical and lumbar spine, left carpal tunnel syndrome, and
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left shoulder and arm symptoms since at least around January

of 2016.  For example, a January 21, 2016, clinic note

reflects that the claimant presented to the clinic that day

with low back pain and numbness and tingling in his left

arm.  That note also indicates that the claimant’s symptoms

were worse when he performed overhead work, and they

interfered with his sleep.  His relevant diagnoses were

lumbar spondylosis, median nerve entrapment (carpal tunnel

syndrome, left upper limb), and cervical myelopathy.1  At

that time, the claimant was taking Tylenol #3 for symptom

control.

X-rays of the claimant’s cervical spine taken on

January 25 and again on February 4, 2016, showed severe

degenerative changes, most prominent at C5-C7.  X-rays of

the claimant’s lumbar spine taken on February 4, 2016, as

compared to those taken on January 22, 2015, showed chronic,

but stable spondylolysis at L5 without spondylolisthesis;

stable, mild facet arthropathy at L4-L5, and; degenerative

disc changes at L5-S1.

On February 12, 2016, Dr. Wilkin prescribed the

claimant hydrocodone and referred him for pain management

1 The claimant also suffered from asthma since age 11 or 12.
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due to his degenerative lumbar disease.  On February 19,

2016, Dr. Wilkin refilled the claimant’s prescription for

hydrocodone.  The claimant’s next appointment with Dr.

Wilkin was on April 18, 2016.  On April 25, 2016, it was

noted that the claimant continued to suffer from left

shoulder pain with sleep disturbance for which he was taking

hydrocodone and over the counter ibuprofen and that he had

an appointment to see Dr. Burrell the following day.

On May 4, 2016, the claimant presented to Dr.

Burrell with a history of left shoulder pain “several times

per month” with no known injury.  The claimant described

pain and weakness with “above head activities,” but he

denied numbness, tingling, or loss of motor function.  The

claimant also denied any current treatment other than “over-

the-counter anti-inflammatories with minimal relief.”

During his physical examination of the claimant’s

left shoulder, Dr. Burrell noted tenderness to palpation

over the AC joint and weakness with resisted rotator cuff

muscle testing on external rotation when compared to the

contralateral side.  The claimant’s left shoulder range of

motion was slightly decreased in all planes, and he had a

positive impingement test.  Dr. Burrell diagnosed the
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claimant with left shoulder tendinitis which he treated in

clinic with a corticosteroid injection.  In addition, Dr.

Burrell prescribed the claimant a Medrol Dosepak,

diclofenac, and physical therapy.  Dr. Burrell stated that

he would see the claimant in follow-up after completion of

an MRI.

At the claimant’s July 21, 2016, follow-up

appointment with Dr. Wilkin, he added left neck pain to his

complaints.  In turn, Dr. Wilkin added pain radiating into

the his left shoulder to the claimant’s diagnoses.   

An MRI of the claimant’s left shoulder taken on

August 8, 2016, revealed a tear of the supraspinatus and

infraspinatus tendons without significant retraction,

tenosynovitis of the bicipital tendon, and degenerative

changes the left humeral head. 

On August 10, 2016, the claimant presented to Dr.

Wilkin in follow-up subsequent to his MRI study.  Dr. Wilkin

noted that the claimant reported right shoulder pain “after

he was lifting and tossing a heavy object today. Says it

felt like something popped in his right shoulder.” “[H]e was

throwing heavy bags,” added Dr. Wilkin, “and now his
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shoulder is hurting worse.”2 

The claimant returned to Dr. Burrell on August 26,

2016, at which time it was recommended that he undergo a

left shoulder arthroscopic rotator cuff repair with possible

subacromial decompression.  This procedure was performed by

Dr. Burrell on September 7, 2016.

On January 12, 2017, Dr. Burrell placed the

claimant on restricted work duty beginning January 16

through April 16, 2017.  These left arm restrictions

included no work above shoulder height with limited use of

and no lifting, pushing, or pulling with the left arm over

ten (10) pounds.

The claimant testified that he reported his April

shoulder injury to company President, Justin Dixon, but that

Dixon failed to offer him medical treatment at that time. 

The claimant testified that he could not take off work at

2

In correspondence to Dr. Wilkin dated December 1, 2016,
claimant’s counsel explained that they were “having trouble
getting his shoulder injury from August 10, 2016, covered”
due to the doctor having referenced the claimant’s right
shoulder in his clinic report as opposed to his left. 
Claimant’s counsel asked for clarification. In a corrected
August 10, 2016, clinic report, Dr. Wilkin stated, “Left
shoulder pain: Initial HPI reported in error the patient
was in for right shoulder problem, this should have been
left shoulder problem.” 
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that time because his wife had just had surgery on both

knees.  

When asked if he had informed his direct supervisor of his

alleged injury, the claimant replied, “Really I just worked

through it.” 

Regarding his alleged August 10, 2016, specific

incident shoulder injury, the claimant stated that they were

on a large project in Jonesboro when his shoulder “popped

out of place” as he was throwing bags onto a trailer.  At

his deposition, however, the claimant testified that it was

the act of using the sledgehammers, pry bars, and crow bars

that caused this injury.  The claimant testified that he

informed his supervisor, James Burks, of this incident. 

The claimant stated that his shoulder has improved

with surgery and that he would like to return to work. 

Superintendent for the respondent-employer,

Russell Ward, testified that the claimant was working under

his supervision in Pine Bluff on or about the week of April

14, 2016.  Ward further testified that company President,

Justin Dixon, was not at the Pine Bluff project during that

time.  

Ward explained that he has a specific protocol to
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follow in the event of a work-related accident and that he

could be fired if this protocol is not followed.  Unless

their injury requires emergency treatment, Ward stated that

the first thing an injured employee must do is fill out

paperwork.  Ward testified that the claimant failed to

follow proper protocol for reporting a work-related injury

by failing to report this alleged April 14, 2016, injury. 

Further, Ward testified that the claimant’s work duties on

that particular project would not have involved the use of

sledgehammers, pry bars, or claw hammers.  “Clevester would

have been carrying Transite3 panels to a dumpster or

wrapping them, cleaning up the floor, sweeping, shoveling,

stuff like that,” stated Ward.  When asked if this type of

work was rapid and repetitive, Ward replied, “No, it wasn’t

that kind of job.”  Moreover, Ward testified that the

claimant only worked about two-and-a-half days during the

week in question.  Finally, Ward testified that employees

are continuously schooled on reporting accidents.

In deposition testimony, Dr. Wilkin refused to

commit to the medical opinion that the claimant’s torn

rotator cuff was work-related.  In fact, Dr. Wilkin’s

3 Commonly known to be fiber cement boards.
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observations of the claimant as a patient were as follows:

“I can tell you, Mr. Akins is not a very good historian nor

is he a very responsible patient. He doesn’t follow-up very

well.”  Dr. Wilkin further described the claimant as “a

really difficult patient when it comes to compliance.” 

II. Discussion

The claimant alleged to have suffered either a

specific incident, or, in the alternative, a gradual-onset,

left shoulder injury on or about April 14, 2016, as a result

of demolition activities he was performing at the Walton Art

Center in Fayetteville.  More specifically, the claimant

claimed that the repeated use of a sledgehammer and pry bar

over the course of ten (10) hour days there caused his left

shoulder rotator cuff tear.  It is questionable, however,

that the claimant was even working at the Walton Art Center

in Fayetteville on or about April 14, 2016.  Rather,

according to the claimant’s superintendent, Russell Ward,

the claimant was working in Pine Bluff at that time where he

was using neither tool.  We note that even the claimant’s

own treating physician, Dr. Wilkin, testified that the

claimant is not a reliable historian, thus casting doubt on

the claimant’s credibility.    



Akins-G606245, G700762 12

Further, when the claimant presented to Dr. Wilkin

on April 18, 2016, just four (4) days after the alleged

onset of his left shoulder symptoms, the claimant denied any

history of trauma or injury.  The claimant also denied any

shoulder injury to Dr. Burrell upon his subsequent

presentation to him.  Moreover, the claimant himself

testified in deposition that his left-sided upper extremity

symptoms actually started in 2015, which is consistent with

medical records predating his alleged April 14, 2016, onset

of shoulder symptoms.

Likewise, in January of 2016, the claimant

reported that his symptoms were made worse by performing

overhead work, which is almost identical to what he reported

to Dr. Wilkin on April 18, 2016.  Further, at his April 25,

2016, appointment, the claimant reported sleep disturbance

due to his upper extremity symptoms, just as he did in

January of that same year.  

The claimant admittedly failed to fill out any

paperwork related to his alleged injur(ies) at the time of

their occurrence; opting, instead, to continue working

without making an official report.  We find that this alone

is suspicious given the fact that the claimant was
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admittedly symptomatic for left upper extremity pathology

well over a year before his alleged April 14, 2016, left

shoulder injury.

The claimant has the burden of proving by a

preponderance of the evidence the compensability of his

claim. Jordan v. Tyson Foods, 51 Ark. App. 911 S.W.2d 593

(1995); Kuhn v. Majestic Hotel, 50 Ark. App. 23, 899 S.W.2d

845 (1995).  For the claimant to establish a compensable

injury as a result of a specific incident which is

identifiable by time and place of occurrence, the following

requirements of Ark. Code. Ann. § 11-9-102(4)(A)(Supp.

2005), must be established: (1) proof by a preponderance of

the evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to

the body which required medical services or resulted in a

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code. Ann. § 11-9-

102(16), establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by

a specific incident and is identifiable by time and place of

occurrence.  See also, Ark. Code. Ann. § 11-9-
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103(4)(E)(i)(Supp. 2005); Freeman v. ConAgra Frozen Foods,

344 Ark. 296, 40 S.W.3d 760 (2001); Wal-Mart Stores, Inc. v.

Westbrook, 77 Ark. App. 167, 72 S.W.3d 889 (2002).  If the

claimant fails to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of a claim, compensation must be denied.

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126,

938 S.W.2d 876 (1997); see also Reed v. ConAgra Frozen

Foods, Full Commission Opinion, February 2, 1995 (Claim No.

E317744).

Although the claimant claims to have injured his

left shoulder on or about April 14, 2016, as a result of

using a sledgehammer and pry bar, he specifically denied

having injured his left shoulder to both of his treating

physicians.  Further, he was symptomatic and under treatment

for left upper extremities symptoms, similar to those

reported at the time of his alleged April injury, prior to

that alleged incident.  Finally, no physician has attributed

the claimant’s left shoulder condition to his work

activities or to a specific incident at work.   

The preponderance of the credible evidence in this

claim fails to establish that the claimant sustained a
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specific incident injury to his left shoulder on or about

April 14, 2016, during the course of his employment with the

respondent-employer.  Therefore, the claimant has failed to

prove that he sustained a left shoulder injury pursuant to

the provisions of Ark. Code Ann. §11-9-102(4)(A)(I), and

compensability, as such, is denied.

Whether the claimant was working in Fayetteville

or Pine Bluff, using a sledgehammer or a broom, his and

Ward’s description of his work-related activities does not

meet the requirements necessary to prove that he sustained a

compensable, gradual-onset left shoulder injury.  Act 796

recognizes certain specified exceptions to the general

limitation of compensable injuries to those injuries which

are caused by specific incident and which are identifiable

by time and place of occurrence.  These exceptions are set

forth in Ark. Code Ann. § 11-9-102(4)(A)(ii) through § 11-9-

102(4)(A)(vi).

To satisfy the definitional requirements for

injuries falling under Ark. Code Ann. § 11-9-102(4)(A)(ii),

the claimant must still prove by a preponderance of the

evidence that he sustained internal or external damage to

the body as the result of an injury that arose out of and in
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the course of employment, and the employee must still

establish the compensability of the claim with medical

evidence supported by objective findings.  Claims for

injuries caused by rapid repetitive motion, for back

injuries, and for hearing loss are excepted in Ark. Code

Ann. § 11-9-102(4)(A)(ii).   

The standard set out in Malone v. Texarkana Pub.

Schs., 333 Ark. 343, 969 S.W.2d 644 (1988), for analyzing

whether an injury is caused by rapid repetitive motion, is a

two-pronged test: (1) the tasks must be repetitive, and (2)

the repetitive motion must be rapid.  As a threshold issue,

the tasks must be repetitive, or the rapidity element is not

reached.  Westside High School v. Patterson, 79 Ark. App.

281, 86 S.W.3d 412 (2002).  Arguably, even repetitive tasks

and rapid work, standing alone, do not satisfy the

definition; the repetitive tasks must be completed rapidly. 

Westside High School, supra.  In determining whether a

worker’s injury was the result of repetitive and rapid

motion, the appellate courts have required some showing of

how rapidly the repetitive actions were performed.  See,

Hapney v. Rheem Mfg. Co., 342 Ark. 11, 26 S.W.3d 777 (2000).

Other than a general description of his work-
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related activities, the claimant has provided no perceptible

proof that any of these activities were rapid and

repetitive.  For example, the record establishes that the

claimant was often required to use a variety of tools - -

some heavy - - to perform various physically demanding tasks

in the performance of his work for the respondent-employer. 

However, the claimant has failed to establish that any of

these tasks were repetitive in the sense anticipated by our

statute in that nothing in the record demonstrates that

these tasks were performed on a consistent basis.  Rather,

they varied per project.  Therefore, the claimant has failed

to prove that the nature of the work activities he performed

for the respondent-employer were repetitive.  Because the

repetitive threshold has not been met in this claim, the

rapid element is not reached.  Therefore, the claimant has

failed to prove that any left shoulder pathology from which

he may suffer, to include his rotator cuff tear, was the

result of rapid and repetitive work activities he performed

in the course and scope of his employment with the

respondent-employer over a period of time.  Thus, the

claimant has failed to prove that he sustained a gradual-

onset injury as a result of his work activities for the
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respondent-employer and compensability of this claim is

denied.  This finding is supported by the claimant’s pre-

existing shoulder pathology for which he received regular

treatment, to include treatment for the same symptoms as

recently as January 21, 2016.

With regard to the claimant’s alleged specific

incident left shoulder injury of August 10, 2016, an MRI of

the claimant’s left shoulder taken two (2) days prior

revealed a rotator tear.  No matter how hard pressed during

deposition, Dr. Wilkin refused to relate the claimant’s torn

rotator cuff to his work-related activities.  Nor could he

find any other objective evidence of an acute injury during

his examination of the claimant on August 10, 2016.  As Dr.

Wilkin pointed out, it would have been impossible for the

claimant to have torn his rotator cuff on August 10, 2016,

during a lifting incident because it was already torn. 

Further, no new acute findings were identified during the

claimant’s surgery.  

Based upon the above and foregoing, the claimant

has failed to present medical evidence supported by

objective findings of a specific incident, left shoulder

injury on August 10, 2016, and compensability of this
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alleged injury is, therefore, denied.  

IT IS SO ORDERED

___________________________________
CHAIRMAN SCOTTY DALE DOUTHIT

                                   
COMMISSIONER CHRISTOPHER L. PALMER

     

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that the

claimant failed to prove by a preponderance of the credible

evidence of record that he sustained compensable injuries to

his left shoulder on April 14, 2016 and/or on August 10,

2016, pursuant to the provisions of Ark. Code Ann. §11-9-

104(4)(A)(I).

Factual and Medical Background

The claimant, now 50 years old, worked for the

respondent-employer performing abatement services.  The
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claimant’s job duties required him to assist in demolishing

buildings.  The claimant testified that he was involved in

two work-related accidents.  The first accident occurred on

April 14, 2016.  According to the claimant he was working in

Fayetteville at the Walton Arts Center performing demolition

when his left shoulder was injured.  The claimant testified

regarding the work being performed, to wit:

Q ... Specifically what kind of work
were you assigned to do in the
course of doing that demolition?

A We was taking out a lot of walls.

Q What kind of tools would you use to
do that?

A Sledgehammer, pry bar and crowbar.

Q We talking about a 11 pound
sledgehammer, standard ones?

A It was like eight to 10 pounds.

The claimant testified that the following morning after

performing these duties his left shoulder “locked up and it

was hard to raise up”.

The claimant initially sought treatment on April

18, 2016 from Dr. Timothee Wilkin.  The claimant reported a

history of “painful left shoulder for the last 4 days”.  Dr.

Wilkin diagnosed the claimant with bursitis of the left
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shoulder, prescribed Medrol Dosepak and Hydrocodone-

acetaminophen and referred the claimant to Dr. Roy Burrell.

The claimant first went to see Dr. Burrell in May

of 2016.  The claimant’s chief complaint was “L shoulder

pain times several months. L shoulder pain”.  The diagnosis

section of Dr. Burrell’s records stated the following:

Problem List/Impression: 1. Left
shoulder pain [M25.512] Plan: At this
time it appears that patient has
shoulder pain with weakness on rotator
cuff muscle testing. In addition patient
has tenderness to palpation of the
acromioclavicular joint. We’ll recommend
at this time patient begin a Medrol
Dosepak and diclofenac as well as
physical therapy for left shoulder pain
and rotator cuff tendinitis versus tear.
We’ll also have patient undergo a
corticosteroid subacromial space. ...
Patient was injected in the subacromial
space. Patient tolerated procedure
without complication. An MRI will be
ordered of the left upper extremity
we’ll see patient back after. 2.
Impingement syndrome of left shoulder
[M75.42] 3. Tendinitis of left rotator
cuff [M75.82]

The claimant underwent an MRI of his left shoulder

on August 8, 2016 which revealed a tear of the supraspinatus

and infraspinatus tendons.

On August 10, 2016, the claimant was involved in

the second workplace accident.  The claimant testified that



Akins-G606245, G700762 22

he was working in Jonesboro loading bags onto a trailer when

his shoulder popped out of place.  According to the

claimant, he reported his injury to his supervisor, James

Burks.  The claimant left work and sought treatment from Dr.

Wilkin that same day.  The claimant gave a history of

“throwing heavy bags and now his shoulder is hurting worse”.

On September 7, 2016 the claimant underwent a

“left shoulder arthroscopic labral debridement, biceps

debridement, and rotator cuff debridement, articular side

only”.

The respondent introduced Dr. Wilkin’s deposition

into evidence.  Dr. Wilkin confirmed that both he and Dr.

Burrell suspected that the claimant had a tear when he first

complained of left shoulder pain in April of 2016.

Opinion

For the claimant to establish a compensable injury

as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance of

the evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to
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the body which required medical services or resulted in

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code Ann. §11-9-102

(4)(D), establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by

a specific incident and is identifiable by time and place of

occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark.

App. 126, 938 S.W.2d 876 (1997).

The claimant was injured in a specific incident in

the course and scope of employment.  The claimant offered

credible testimony that he injured his left shoulder on

April 14, 2016 while performing employment services.  The

claimant’s testimony was supported by the history he gave to

Dr. Wilkin four days after his injury.  According to Dr.

Wilkin’s notes, the claimant reported pain which began on

April 14, 2016.  Dr. Wilkin diagnosed the claimant with

bursitis but testified that he suspected that the claimant

had a torn rotator cuff, which was why he referred the

claimant to Dr. Burrell.  

Also, there are objective findings of an injury to

the claimant’s left shoulder.  An MRI revealed a full

thickness rotator cuff tear.  Additionally, the claimant
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received medical treatment for this injury, which included

prescription medication and surgical intervention.

Therefore, based on the aforementioned, I find

that the claimant has established by a preponderance of the

evidence that he sustained a compensable left shoulder

injury as the result of a specific incident on April 14,

2016 and is entitled to medical expenses and temporary total

disability benefits from August 10, 2016 to January 16,

2017, when he was released to limited duty work.

For the foregoing reasons, I must dissent from the

majority opinion.

                                   
    PHILIP A. HOOD, Commissioner


