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Decision of Administrative Law Judge: Affirmed and adopted as modified. 
 

 
OPINION AND ORDER 

 
 Respondent No. 1 appeals and the claimant cross-appeals an 

administrative law judge’s opinion filed June 25, 2018.  The administrative 

law judge found: 

 The Arkansas Workers’ Compensation Commission has 
jurisdiction over this claim. 
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 The stipulations set forth above are reasonable and are 
hereby accepted. 

 Claimant has not proven by a preponderance of the 
evidence that he is permanently and totally disabled. 

 Claimant has proven by a preponderance of the evidence 
that he is entitled to weight [sic] loss disability of fifty 
percent (50%).   

 Claimant has proven by a preponderance of the evidence 
that he is entitled to a controverted attorney’s fee at the 
expense of Respondents No. 1 on the indemnity benefits 
awarded herein under Ark. Code Ann. §11-9-715(Repl. 
2012).   

 
 After reviewing the entire record de novo, the Full Commission finds 

that a preponderance of the evidence supports the administrative law 

judge’s decision.  The Full Commission therefore affirms and adopts the 

administrative law judge’s opinion.  The Full Commission specifically affirms 

the administrative law judge’s award of wage-loss disability in the amount of 

50%.  The claimant’s attorney is entitled to fees for legal services in 

accordance with Ark. Code Ann. §11-9-715(a)(Repl. 2012).  For prevailing 

in part on appeal, the claimant’s attorney is entitled to an additional fee of 

five hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 

2012).   

IT IS SO ORDERED. 

  
    ___________________________________ 
    SCOTTY DALE DOUTHIT, Chairman 
 
 
    ___________________________________ 
    PHILIP A. HOOD, Commissioner 
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Commissioner Palmer concurs and dissents. 
 
 

CONCURRING AND DISSENTING OPINION 
 

I concur with the majority finding that the claimant has failed to 

prove by a preponderance of the evidence that he is permanently and 

totally disabled as a result of his December 5, 2014, compensable injury.  I 

dissent, however, from the majority finding that the claimant is entitled to 

fifty percent (50%) wage loss.  The claimant left his job on his own volition.  

Therefore, he is not entitled to wage-loss benefits in excess of the nineteen 

percent (19%) permanent physical impairment he was assigned pursuant to 

his December 5, 2014, injury.  Ark. Code Ann. '11-9-522(b)(2)& Ark. Code 

Ann. '11-9-526. 

I. HISTORY 

The claimant hurt his back on December 5, 2014, when he 

picked up a computer.  Pursuant to a February 10, 2017, functional capacity 

evaluation, the claimant demonstrated the ability to work in the light 

classification of employment as defined by the United States Department of 

Labor guidelines over the course of a normal workday.  

On February 21, 2017, Dr. Capocelli assigned the claimant 

nineteen percent (19%) permanent physical impairment.  On March 28, 

2017, Dr. Capocelli cleared the claimant to return to work on with the 

restrictions outlined in his functional capacity evaluation, dust, and fumes. 
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On July 31, 2017, the claimant underwent a vocational 

rehabilitation evaluation with Heather Taylor, MRC, CRC.  In her report of 

that evaluation, Taylor noted that the claimant had retired from the Highway 

Department and was drawing his pension in the amount of $2,500 per 

month after deductions for insurance.  The claimant=s wife was employed 

full-time as the office manager for a dental office, and he had recently been 

approved Social Security Disability benefits in the amount of $1,900 per 

month to begin in August of that year.  Their combined annual income was 

in the $120,000 range.   

Taylor found that the claimant had a very skilled work history 

and educational background from which she listed at least thirty-five (35) 

acquired, transferrable skills; all of which fell within his physical restrictions.  

Taylor stated that the claimant was released to return to work per his 

functional capacity evaluation on April 4, 2017, and that he did, in fact, 

return to work for approximately three (3) hours before he quit, citing pain 

complaints as his primary reason.  Taylor noted that the claimant 

immediately sought retirement.  AHe is unsure if he can physically return to 

work in the future,@ stated Taylor. AHe said he would be interested in seeing 

what job options are available and then make a decision about making any 

job applications. He thinks if he does decide to return to work, he might 

consider part time employment.@  
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Taylor stated that she contacted the respondent-employer=s 

human resources department and was told that the claimant is not eligible 

to return to work for that agency because he is retired.  He would, however, 

be able to return to another state agency.  In addition, Taylor was informed 

that the respondent-employer had been willing to accommodate the 

claimant=s restrictions by providing him with a cot and an adjustable desk.  

The claimant retired, however, before these accommodations could be 

implemented.  Taylor stated that the claimant did not need retraining as he 

already had an extensive educational background and work history that 

afforded him numerous employment opportunities within his restrictions.  

Taylor listed nine (9) such jobs for the claimant=s consideration.    

In responses to an inquiry sent by claimant=s counsel to Dr. 

Capocelli on June 19, 2015, Dr. Capocelli indicated within a reasonable 

degree of medical certainty that the claimant would require more than the 

normally allowed break times throughout the workday; likely fifteen (15) 

minute breaks every two (2) to three (3) hours.  Further, Dr. Capocelli 

anticipated that the claimant would miss one (1) day of work per month due 

to his impairment and/or associated treatment.  Dr. Capocelli did not 

recommend that the claimant use a cane or other assistive device while 

walking or standing.  Finally, Dr. Capocelli attributed some of the claimant=s 

limitations to his degenerative condition. 
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The claimant employed the services of Vocational 

Rehabilitation Consultant, Tanya Rutherford Owen, who also found the 

claimant employable. Further, Owen reported that the claimant had applied 

for 15 jobs and had received notification from six employers that he met 

minimum qualifications.  

The claimant testified that he had already signed up for the 

ADROP@ plan through his employer prior to his December 5, 2015, 

compensable injury.  Upon his release to return to work, the claimant stated 

that he called his supervisor and advised him that he needed to return with 

his restrictions in order to still be eligible for the DROP.  The claimant 

returned to work Athe next day or so@ after his release to return to work in 

April of 2017.  He was turned away, however, due to the lack of a 

necessary form.  Once that issue was resolved, the claimant returned to the 

Highway & Transportation facility in another attempt to return to work.  The 

claimant admitted that, upon his return, he was given approval to work half-

days for one (1) week.  

The claimant confirmed that he arrived at work on his morning 

back at around 7 a.m., to find that his work station had not been fully 

prepared for him.  Therefore, he fixed a pot of coffee, then sat down and 

waited for his supervisor, Bryan Stuart, to arrive.  In the meantime, the 

claimant began visiting with other employees as they arrived.  Stewart 
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arrived at approximately 7:45 a.m., assessed the situation, began directing 

others to make appropriate accommodations for the claimant, then left at 

around 8:15 to check his emails.  The claimant continued to visit with other 

employees after Stewart left.  When the claimant was finally asked to 

perform a basic work task, he stated that his medication was interfering with 

his thought process too much for him to think clearly, and his pain 

prevented him from completing the task.    

Stewart testified that he observed the claimant sitting in 

different areas of the engineering department that morning, drinking coffee 

and visiting with people until about 8:45 or 9:00 a.m.  Stewart stated that he 

had just returned from checking emails when the claimant walked into the 

front office and informed ARebecca@ that he could not do the work.  

Thereafter, he filled out his retirement papers and went home.   

Stewart admitted that he was surprised that the claimant 

decided so soon to retire.  Stewart agreed that the claimant=s only job duty 

that morning consisted of opening a laptop, plugging it in, connecting it to a 

network with a cable, and possibly reinstalling or downloading some drivers 

from their servers.  Stewart testified that he would have made any 

accommodations necessary for the claimant’s restrictions.   
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II. DISCUSSION  

 A. Permanent and Total Disability 

Permanent total disability means inability, because of a 

compensable injury or an occupational disease, to earn any meaningful 

wages in the same or other employment. Ark. Code Ann. ' 11-9-

519(E)(1)(Repl. 2002).  The claimant has the burden of proving that he is 

unable to earn meaningful wages.  Ark. Code Ann. ' 11-9-519(E)(2).  

Attendant factors relevant to whether a claimant is unable to earn any 

meaningful wages include medical evidence, age, education, experience 

and other circumstances reasonably related to a claimant=s earning power.  

Rutherford v. Mid-Delta Community Servs., Inc. 102 Ark. App. 317, 285 

S.W.3d 248 (2008).  

The claimant is highly skilled and trained in computer 

programming.  He spent three (3) decades with the respondent-employer 

essentially ensuring that its computers and those of the Highway Patrol 

were in proper working order.  While this job required some occasional 

lifting, crawling, crouching, etc., it was by no means considered heavy 

labor.  In fact, the claimant described it, in the most part, as merely logging 

into numerous servers daily to ensure Aeverything was up and running.@  
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Further, the claimant was released to return to work by Dr. 

Capocelli with those restrictions determined by the claimant=s February 10, 

2017, functional capacity evaluation. 

In addition, vocational experts Taylor and Owens identified 

potential employment opportunities that matched the claimant=s skill set and 

experience, and which were within his restrictions.  The claimant admitted 

to following up with some of Ms. Owen=s leads, and stated that the thought 

he could work part-time.  The claimant admitted that he has no interest in 

returning to work.  Rather, the claimant, who is now retired, stated that he 

has not looked for employment nor does he plan to.  Further, between he 

and his wife, they bring home a substantial annual income without the 

claimant having to lift a finger.  Therefore, the claimant clearly lacks 

motivation to return to work.  In addition, Dr. Capocelli attributed a portion of 

the claimant=s current problems to his pre-existing degenerative condition.  

Further, the record demonstrates that the claimant has other, unrelated 

health conditions that would act as a deterrent to him returning to work.       

Considering the above, the claimant has failed to prove that 

he was rendered permanently and totally disabled as a result of his 

December 5, 2015, back injury and this finding should be affirmed. 
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 B. Wage-Loss  

Wage-loss is the extent to which a compensable injury has 

affected a claimant=s ability to earn a livelihood.  Emerson Elec. v. Gaston, 

75 Ark. App. 232, 58 S.W.3d 848 (2001).  When a claimant has an 

impairment rating to the body as a whole, the Commission has the authority 

to increase the disability rating based upon wage-loss factors.  Lee v. Alcoa 

Extrusion, Inc., 89 Ark. App. 228, 201 S.W.3d 449 (2005).  The Commission 

is charged with the duty of determining disability based upon a 

consideration of medical evidence and other factors affecting wage-loss 

such as the claimant=s age, education, and work experience. Id. In addition, 

a claimant=s motivation to work, post-injury income, credibility, and 

demeanor may be considered by the Commission in determining wage-

loss.  Henson v. Gen. Elec., 99 Ark. App. 129, 257 S.W.3d 908 (2008). 

However, so long as an employee, subsequent to his injury, 

has returned to work, has obtained other employment, or has a bona fide 

and reasonably obtainable offer to be employed at wages equal to or 

greater than his average weekly wage at the time of the accident, he or she 

shall not be entitled to permanent partial disability benefits in excess of the 

percentage of permanent physical impairment established by a 

preponderance of the medical testimony and evidence.  Ark. Code Ann. 

'11-9-522(b)(2)(Repl. 2002).  The employer or its workers= compensation 
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insurance carrier has the burden of proving the employee=s employment, or 

the employee=s receipt of a bona fide offer to be employed, at wages equal 

to or greater than his average weekly wage at the time of the accident.  Ark. 

Code Ann. '11-9-522(c)(1). 

After his release by Dr. Capocelli, the claimant returned to 

work for the respondent-employer on April 4, 2017, at his old job.  When the 

claimant arrived at work on that morning, the first thing he did was fix 

himself a pot of coffee.  He then began to visit with fellow employees.  It 

was not until he was actually asked to do something work-wise -B 

something well within his restrictions -B that he allegedly became 

overwhelmed and dumbfounded due to his medication and his pain became 

unbearable.  Rather than rest for a moment and regroup, or even go home 

and try again the next day, the claimant immediately filled out retirement 

papers and walked out, never to return. 

The credible evidence shows that the respondent-employer 

made every effort to accommodate the claimant=s needs and that it was 

willing to do whatever was necessary in order to ensure a suitable work 

environment for the claimant.  In just over two (2) hours, and without having 

really performed any Awork,@ however, the claimant decided that he could 

no longer perform his employment duties for the respondent-employer.  

Therefore, he retired and has not worked since. 
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  Because the claimant was returned to his old job, his 

employer was willing and ready to provide him with any accommodations 

necessary in order for him to continue in his job, and he failed to make an 

earnest attempt to perform that job before quitting and taking retirement, the 

claimant is not entitled to wage-loss benefits in excess of the nineteen 

percent (19%) permanent physical impairment awarded in this claim.  

Therefore, wage-loss should be denied. 

 
    ______________________________________ 
    CHRISTOPHER L. PALMER, Commission
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