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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed July 19, 2017.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The claimant has failed to establish by a
preponderance of the evidence that she sustained a
compensable injury; specifically, the claimant has
failed to establish that she was performing
employment services at the time her knee injury
occurred.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that
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the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant failed to establish by a preponderance of
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the evidence that she sustained a compensable injury;

specifically, the claimant has failed to establish that

she was performing employment services at the time her

knee injury occurred.

Factual and Medical Background

The claimant was employed as an administrative

assistant.  The claimant testified that her primary

duties include making collection calls, arranging

payments, and serving as the substitute receptionist

during the receptionist’s lunch break.  As the

substitute receptionist, the claimant was responsible

for answering the telephone and monitoring the front

door.

On April 14, 2016 the claimant’s son, Maurice

Reed, went to see his mom at work.  At the time Reed

arrived, the claimant was working as the substitute

receptionist and was sitting at the front desk. 

According to the claimant, Reed came up the stairs once

he arrived.  Reed informed the claimant that her

grandson was in the car, so the claimant went to the car

to speak to her grandson.  The claimant testified that

she left the office door open by wedging the rug in the

door so that she could hear the telephone if it rang. 
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The claimant stated that she would be able to hear the

telephone ring from the parking lot and have sufficient

time to return to the phone and answer it.

The claimant testified that she injured her

right knee in the following manner:

Q And how did you injure
yourself?

A I was getting ready to go down
the first couple of steps, and
I turned, and I thought I
twisted it, I sprained it.  So
I turned back around and sit on
the bench right inside the
door.

The claimant testified that her son caught her

before she fell.  The claimant continued to work after

her injury and finished the work day.  The claimant

worked her full shift the next day (Friday).  On Monday,

April 18, 2016, the claimant returned to work but her

knee was still swollen. The claimant’s supervisor,

Carolyn Powell, insisted that she see a doctor.  

The claimant went to St. Vincent Family Clinic

on April 19, 2016.  An x-ray of the claimant’s right

knee was taken, she was prescribed Robaxin and Mobic,

removed from work for three days, instructed not to

drive and instructed to use ice on the knee.
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The claimant was referred to Dr. Ralph Joseph. 

Dr. Joseph took the claimant off work and referred her

to Dr. Ethan Schock.  The claimant was diagnosed with a

right knee medial meniscus tear and underwent an

arthroscopy performed by Dr. Schock on May 24, 2016. 

The claimant was released to return to work by Dr. Robin

Perry on May 2, 2016 and by Dr. Schock on June 2, 2016. 

The respondent called the claimant’s son,

Maurice Reed, to testify.  Reed testified that on the

day of the accident he went to the claimant’s workplace

to borrow her debit card to either borrow some money

from the claimant or to buy lunch for her.  Regarding

how the accident occurred, Reed testified as follows:

Q So what did you do when you –-
take me through what you did
from the time that you placed
your hand on the doorknob to go
into SERVPRO?

A Went in and spoke.  She’s
finishing up her little –- what
–- she was finishing what she
was doing at the receptionist’s
desk, or whatever.  She got her
card, and I spoke to her for a
minute, and I told her the kids
was in the car, and she wanted
to go outside and speak to the
kids, so she came out to speak
to the kids.

As she was coming out to speak
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to the kids, she walked down
the steps like that.  It’s like
almost at the last step 
before you can touch the
ground, and she didn’t get a
chance to do that.  When she
got ready to put that right leg
up, she just –- something about
that, she was leaning back.  I
just caught her.  And I looked
at her, like, ‘Are you okay?’ 
And she looked at me, like,
‘I’m glad you were there,’ so
–-

The claimant underwent a total right knee

arthroplasty performed by Dr. Schock on November 28,

2016.  The claimant remained off work from the date of

this surgery until April 3, 20171.

Carolyn Powell, who is the business owner,

testified she was able to vaguely hear the telephone

ring from outside the door standing on the platform

leading to the steps if the door was propped open. 

According to Powell, she would not be able to hear the

telephone ring from the parking lot.  Powell admitted

that she would allow employees who are responsible for

the receptionist’s area to go outside into the parking

lot while propping the door open.  Powell explained that

1Although the claimant was released to return to work on
April 1, 2017, this date fell on a Saturday.  The claimant
testified that she returned to work on April 3, 2017.
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she would allow this under the following circumstances:

There’s somebody there that can
answer the phone or be a backup. 
Oftentimes they prop the door open
with the rug, because like Maurice
said, you have to be buzzed in and
out, the door’s going to
automatically close, and you have to
ring the buzzer outside to gain
access inside.

Powell testified further that she never

objects to dontomthe claimant going out to see her

grandkids. 

Opinion

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is
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identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

The claimant was injured in a specific

incident.  The claimant testified that she injured her

knee on April 14, 2016 when descending a flight of

stairs.  The claimant’s testimony was corroborated by

her son, Maurice Reed, who witnessed the accident.

There were also objective findings of the

claimant’s injury in the form of a right knee medial

meniscus tear as shown on an MRI.  Additionally, the

tear required medical treatment, i.e., surgical repair. 

The issue in this matter is whether the

claimant injured her knee in the course of her

employment.  When the claimant’s accident happened, she

was working as the receptionist and was responsible for

answering the phone and monitoring the front door.  The

claimant offered credible testimony that when she left

the receptionist desk to go to her son’s car, she

propped the door open with the rug so that she could

hear the telephone if it rang.  The owner testified that

it was a common practice for the employees to prop the

door open with the rug.  
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By leaving the door open, the claimant kept

herself in the course and scope of her employment.  The

facts in the present matter are analogous to those in

White v. Georgia-Pacific Corp., 339 Ark. 474, 6 S.W.3d

98 (1999).

In White, supra the claimant worked as a

forklift driver whose duties consisted of continually

loading four veneer dryers with lumber.  While at work

on May 5, 1997, the claimant injured his foot and ankle

after he slipped on a step covered with algae.  Mr.

White fell approximately two to three feet from his

forklift as he attempted to step through a door located

in front of one of the dryers.  At the time of his

injury, Mr. White was on his way to an area adjacent to

his work station so that he could smoke a cigarette

during his work break.  Although the claimant was headed

to smoke in an area not designated for smoking, he

explained that he was going to smoke in that area so he

could view his work station and immediately return to

work if necessary.

Georgia-Pacific denied Mr. White’s claim

alleging that he was not performing employment services. 

The Administrative Law Judge in that case found that Mr.
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White failed to demonstrate that he was performing

employment services at the time of his injury.  The Full

Commission affirmed and adopted this decision.  The

Arkansas Supreme Court reversed the decision of the Full

Commission, stating:

In the present matter, Georgia
Pacific argues that White was on a
personal break and not performing
any employment services; thus, his
injury is not compensable.  This
argument ignores the fact that
someone had to monitor the dryers,
whether it be White or a relief
worker.  Because there was no relief
worker provided, White was forced to
remain near his immediate work area
in order to monitor those machines. 
If one of the dryers needed to be
loaded or his supervisor needed him
for some reason, White would have
been forced to return to his
forklift immediately.  Georgia-
Pacific’s argument also ignores the
fact that White’s supervisor
instructed him to take a break ‘when
he could.’

We believe the present situation is
analogous to the facts in Ray, 66
Ark. App. 177, 990 S.W.2d 558.  In
Ray, appellant was employed by the
University of Arkansas as a food-
service worker in a cafeteria.  She
was entitled to two unpaid thirty-
minute breaks and two paid fifteen-
minute breaks each day.  During one
of her paid breaks, appellant
slipped and fell as she was getting
a snack from the cafeteria for her
own personal consumption.  The
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Commission denied appellant’s claim
for disability benefits after
determining that she was not
performing employment services at
the time of her injury.  The court
of appeals reversed the Commission’s
decision, noting that [Ray] was paid
for her fifteen-minute breaks and
was required to assist student
diners if the need arose.  Based on
those facts, the court of appeals
held that the employer gleaned
benefit from appellant being present
and required to aid students on her
break.

Here, the majority held that the claimant

failed to establish that she was performing employment

services at the time her knee injury occurred.  

However, as in White, the employer gleaned benefit from

the claimant remaining close to her work area, where she

could hear the telephone ring and continue to monitor

the front door.  The claimant testified that her job

duties at the time she was injured were to answer the

telephone and monitor the front door for visitors.  The

claimant was able to continue performing both of these

duties.  Powell testified that she could not hear the

telephone from the parking lot; whereas the claimant

testified that she could.  To state the obvious, every

individual has the capacity to hear at different levels. 

In other words, just because Powell stated that she
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could not hear the telephone ring from the parking lot,

that does not mean that the claimant could not.  The

claimant unequivocally stated that she could hear the

telephone ring from the parking lot and took measures to

ensure that she did by propping open the door.  

To the extent that the facts of this case can

be distinguished from White, i.e., White was taking a

break and this claimant was not, this distinction is

irrelevant.  Although the claimant was not on a break,

Powell testified that she would never object to the

claimant going outside to visit her grandchildren. 

Thus, the claimant had tacit permission to leave the

reception desk and go to the parking lot as long as she

was able to continue to fulfill her job duties.  

The majority, in affirming and adopting the

opinion of the Administrative Law Judge, indicated that

because of the inconsistencies between the testimony of

the claimant and Reed, he was unpersuaded that the door

remained open when the claimant went to the parking lot. 

However, this conclusion seems to ignore the testimony

of Powell that it was a common practice for the rug to

be used to prop the door open.  Additionally, Powell

testified that, although she was not present at the time
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of the claimant’s accident, she found it more likely

that the claimant’s testimony that she propped the door

open, was in fact what occurred.   In addition, Powell

testified that she had never known the claimant to leave

her post at the receptionist desk without propping it

open.  Also, Powell testified that she had never

disciplined the claimant for leaving her work station

and closing the door behind her.

Based on the aforementioned, I find that the

claimant proved by a preponderance of the evidence that

she was performing employment services at the time she

was injured.  Since each element of compensability has

been satisfied, I also find that the claimant sustained

a compensable injury to her right knee and entitled to

workers’ compensation benefits.

For the foregoing reasons, I must dissent from

the majority opinion.

                               
PHILIP A. HOOD, Commissioner


