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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G307604   

ROBERT A. WOODS, EMPLOYEE                        CLAIMANT

TYSON POULTRY, INC., EMPLOYER            R E S P O N D E N T NO. 1

TYNET CORPORATION,
INSURANCE CARRIER/TPA                    R E SPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED AUGUST 14, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S. “RICK
“ SPENCER, Attorney at Law, Mountain Home, Arkansas.

Respondent No. 1 represented by the HONORABLE E. DIANE
GRAHAM, Attorney at Law, Fort Smith, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals and Respondent No. 1 cross-appeals

an opinion and order of the Administrative Law Judge

filed February 3, 2017.  In said order, the

Administrative Law Judge made the following findings of

fact and conclusions of law:

1. The claimant has failed to prove that he is
permanently and totally disabled. He has
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failed to prove that due to his compensable
injury he is unable to earn any meaningful
wages in the same of other employment. While
he cannot return to work in his previous jobs,
there are entry level jobs which the claimant
can perform.

2. The claimant has proven by a preponderance
of the evidence that the additional medical
treatment with Dr. Kelly he has requested is
reasonable and necessary for the treatment
of his admittedly compensable amputation
injury of September 15, 2013.

3. The claimant has also proven that he was
diagnosed after his injury with Post Traumatic
Stress Disorder by Dr. Back, psychologist. He
has proven by a preponderance of the
evidence that the requested psychiatric
treatment is reasonable and necessary for the
treatment of the claimant’s diagnosed Post
Traumatic Stress Disorder.

4. The claimant’s attorney is not entitled to
an attorney fee as the claimant was not found
to be permanently and totally disabled.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the February 3, 2017

decision of the Administrative Law Judge, including all
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findings and conclusions therein, as the decision of the

Full Commission on appeal.  For prevailing on appeal to

the Full Commission, the claimant’s attorney is entitled

to a fee of five hundred dollars ($500), pursuant to

Ark. Code Ann. §11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion.  I concur with the

majority’s finding that the claimant has proven by a

preponderance of the evidence that the additional

medical treatment with Dr. Kelly he has requested is

reasonable and necessary for the treatment of his

admittedly compensable amputation injury of

September 15, 2013 and that the claimant has also proven

that he was diagnosed after his injury with Post

Traumatic Stress Disorder by Dr. Back, psychologist.  He

has proven by a preponderance of the evidence that the
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requested psychiatric treatment is reasonable and

necessary for the treatment of the claimant’s diagnosed

Post Traumatic Stress Disorder.  Additionally, I concur

with the majority’s finding that the claimant’s attorney

is entitled to a fee of five hundred dollars ($500.00)

for prevailing in part on appeal to the Full Commission.

However, I must respectfully dissent from the

majority opinion finding that the claimant has failed to

prove that he is permanently and totally disabled; that

he has failed to prove that due to his compensable

injury he is unable to earn any meaningful wages in the

same or other employment and that the claimant’s

attorney is not entitled to an attorney fee as the

claimant was not found to be permanently and totally

disabled. 

Factual and Medical Background

The claimant worked for the respondent-

employer as a sanitation worker/cleaner.  The claimant’s

regular position required him to clean ovens; however,

on September 15, 2013, when he was injured, he was

cleaning a slicer.  While cleaning the slicer, the

claimant reached for a piece of chicken he saw on the

machine and his hand got caught in the machine.



WOODS - G307604 5

The claimant was initially treated at Mercy

Hospital but eventually came under the care of Dr. James

Kelly who performed a below elbow amputation on

February 3, 2015.  A Return to Work Capabilities form

completed on February 16, 2015 indicated that the

claimant’s restriction was “No use of [l]eft arm

(strictly one-handed duty).”  This restriction was

effective for four weeks.  

When the claimant saw Dr. Kelly on March 16,

2015 for a follow up visit, Dr. Kelly noted, “The

patient presents to the office today in followup for his

left forearm amputation.  He is doing well.  He has a

little clefting from an old scar.  We may need to revise

this but at this point in time I want to hold off on

doing so.  I will see him back in six weeks[’] time.

...”  By the time the claimant returned on April 27,

2015, he had a few clefts and irregularities on the

stump that Dr. Kelly wanted to revise.  Dr. Kelly’s

record from that visit read as follows:

... He has a few clefts and
irregularities on the stump that I
want to revise.  This is from where
he had the old surgery when they
tried to replant everything.  He had
long scars that are causing dimpling
at the stump end.  This is going to
become an issue down the road as far
as good stump to fit in a
prosthetic.  Otherwise the arm is
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doing quite well.  Swelling has gone
down.  He is not having any pain in
the stump.  I will revise the stump
and this will be done as an
outpatient.  This will not delay his
recovery.  I will be seeing him back
in the office in follow up.

The Return to Work Capabilities form dated

May 1, 2015 indicated that the claimant could return to

work on May 4, 2015 with the restrictions of no use of

left arm, required to wear a splint, and avoid constant

repetitive/static use of his left hand; specifically, no

pushing/pulling, pinching/gripping, flexion/extension of

wrist/elbow, and pronation/supination (palm down/palm

up).  These restrictions were effective until May 15,

2015.

The claimant returned to see Dr. Kelly on

May 15, 2015 to have his sutures removed.  Dr. Kelly

indicated that the claimant could continue with his

fitting and that he would see him back in six weeks’

time.  The claimant’s next followup visit was on

June 24, 2015.  Dr. Kelly’s note stated:

The patient presents to the office
today in followup for his left
forearm amputation.  He is fitted
with a nice prosthetic and at this
point in time I am going to get an
MMI rating on him.  He will have
some more therapy of course for the
training on the prosthesis but as
far as his forearm amputation, we
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can get the MMI completed.  I will
see him back on a p.r.n. basis.

Dr. Kelly’s next note dated July 27, 2015

placed the claimant at maximum medical improvement with

an impairment rating of 55% to the whole body.  Dr.

Kelly again noted that the claimant would continue to be

seen on a p.r.n. basis.

At the request of the respondent’s counsel,

the claimant was seen by Dr. Tanya Rutherford, Ph.D.,

for a vocational analysis.  At that time, the claimant

scored a 22 which is at the moderate range of

depression.  Scores of 0-13 is considered minimal range,

14-19 is mild, 20-28 is moderate, and 29-63 is severe. 

In her report, Dr. Rutherford indicated that the

claimant cannot return to his previous occupations.  The

Summary section of the report states:

Mr. Woods’ previous positions have
consisted of medium to heavy level
work.  At this time, Mr. Woods has
limitations as a result of his left
arm injury, limiting him to work
that involves lifting up to 25
pounds.  Return to work in
previously held occupations is not
possible with his assigned physical
restrictions.  As a result of his
work experience, Mr. Woods has
acquired very few skills that would
transfer to work within his physical
limitations.  However, there are
entry-level jobs for which Mr. Woods
qualifies. ...
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Dr. Rutherford listed positions such as maids,

housekeeping, cleaning, retail salespersons, security

guards, couriers and messengers, as jobs the claimant

would be qualified for.

A second vocational rehabilitation evaluation

was conducted at the request of claimant’s counsel by

Heather Taylor on September 23, 2016.  Taylor indicated,

“He has performed unskilled jobs his entire career,

therefore, not acquiring any significant skills or

transferable skills.  Given the restrictions provided by

his physician, he likely will have difficulty when, or

if, he is able to return to the workforce in the future. 

The Analysis, Goals and Recommendations Section of

Taylor’s report reads as follows:

In summary, Mr. Woods will likely
experience difficulty if he is able
to return to the workforce.  Mr.
Woods has primarily performed
unskilled labor jobs his entire
career.  Per Dr. Kelly, Mr. Woods is
now limited to one-armed work. 
Based on his past work history, he
will be limited to future
unskilled/semi-skilled work but less
physical[ly] demanding because of
his limitations.  He is not a
candidate for formal re-training for
the purpose of skill acquisition.

Based on the labor market research
completed in his area, few current
job openings were identified that
would fit within his restrictions. 
Of those few, his likely earnings
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would be minimum wage ($8.00/hour
approximately) which is less tha[n]
what he was earning at the time of
his injury. ...

The claimant testified that he experienced

daily pain at the 4 to 5 level that could increase to a

level 8 if he bumps the stump too hard.  Additionally,

the claimant complained of spasms, which he stated are

getting worse.  The claimant has requested an additional

visit to Dr. Kelly to get his prosthetic properly

fitted.  Dr. Kelly indicated in his final medical record

that he would continue to see the claimant on an as

needed basis.  Additionally, in his deposition Dr. Kelly

testified that he would continue to treat the claimant

if he was continuing to have pain related to his

amputation.   

The claimant first saw Dr Richard Back, a

psychologist, on November 26, 2013.  Dr. Back diagnosed

the claimant with Post Traumatic Stress Disorder.  The

claimant treated with Dr. Back until February of 2014. 

When Dr. Back released the claimant from his care, he

indicated that he had gotten maximum benefit and

terminated treatment.  The claimant returned to Dr. Back

on April 30, 2014 because the nurse case manager, Susan

Randolph, became concerned that the claimant was

mentally regressing.  Dr. Back’s note from that last
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visit stated, “He is frustrated, but neither his

depression nor his PTSD is sufficiently significant at

this time to warrant more psychological intervention. 

Mentally, he seemed to have been benefitting from

physical therapy.”  The claimant testified that he has

continued having nightmares every two or three days

about machines that look like they are turning into

monsters with teeth.  According to the claimant, every

day after having a nightmare is a bad day.  The claimant

also testified that at times he feels useless.  In

addition, the claimant testified that he has crying

spells.  The claimant is unsure what triggers the crying

spells but he would like treatment to resolve them and

his other mental health issues.

Opinion

I agree with the analysis and findings of the

majority regarding additional medical treatment from Dr.

Kelly and psychiatric treatment.  Therefore, I concur

with those findings.  However, I find that claimant is

entitled to permanent and total disability benefits

pursuant to A.C.A. §11-9-519.  

Section 519 states, in pertinent part:

(c) In all other cases, permanent
total disability shall be determined
in accordance with the facts. 
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(e)(1) ‘Permanent total disability’
means inability, because of
compensable injury or occupational
disease, to earn any meaningful
wages in the same or other
employment.

(2) The burden of proof shall be on
the employee to prove inability to
earn any meaningful wage in the same
or other employment.

The facts of this case demonstrate that the

claimant is unable to earn any meaningful wages in the

same or other employment.  It is clear that the claimant

cannot return to the same or similar employment to what

he held prior to his compensable injury.  Both

vocational rehabilitation professionals who evaluated

the claimant stated as much in their reports.  However,

both noted jobs that they believed the claimant was able

to perform.  The claimant testified he was incapable of

performing these jobs and addressed why he believed he

would be unable to perform these jobs in his testimony,

as follows:

Q. Okay.  Robert, do you think you
could do any job given your physical
and mental problems you’ve had since
this arm has been amputated?  Do you
think there’s any job you could do
eight hours a day five days a week?

A. No, sir.  When you had that lady
do my educational thing and she sent
a list of jobs that she thinks I
could do, I cannot do those.
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Q. Okay. You are talking about the
vocational expert that we had look
at it, is that right?

A. Correct.

Q. And she said you would experience
a lot of difficulty if you did
return to the work force. What kind
of difficulties do you think you are
going to have?

A. I don’t know. One, I don’t think
I could compete. I mean, I’ve always
been a person that tries to compete.
I don’t care if I am slower than
you.  If I know I am slower than
you, I’m going to try to make myself
seem better than you.  I’ve always
tried to push myself and since my
accident, I have given up trying to
push.  Trying to give up, trying to
do anything better than anybody.

On cross-examination the claimant explained

further:

Q. In Dr. Owens’ report, that’s the
first vocational rehabilitation
evaluation we had. On page 10 of
that report, she indicates that you
thought you could perform the jobs
of housekeeping or security guard or
forklift operator. Did you tell her
that?

A. She said that I might be able to
do those jobs. She suggested those
jobs to me.

Q. And did you tell her you thought
you could do them? She has that in
her report. Did you tell her that?

A. I told her I might be able to do
it. Once I left her office I tried
to make up my bed, which I could not
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do. So housekeeping is definitely
out.

Q. Okay.

A. Security job.  I have trouble
running so –- security people have
to run after people if they are on
their property to chase them off or
to run them down and plus my
education as far as spelling, it’s
notrocious [sic].  So to fill out a
report, I won’t be able to do that. 
Forklift driving.  Those jobs are a
dime a dozen and I cannot drive at
the speeds that they drive for
moving around in a warehouse. I can
drive a forklift, nice and slow and
easy and if you need someone slow
and steady and easy, I can do that.
But you ain’t going to find that
with warehouse work. And that’s what
you are going to find from forklift
drivers.

Q. So when you tell me in your
deposition that you believed you
could perform a forklift operator
job. What you really meant was you
could perform a forklift operator
job where you only had to drive slow
and easy, is that correct?

A. Yes ma’am.

The claimant completed high school and

received no additional training or certifications. 

Based on the claimant’s testing, he functions at less

than a twelfth grade level.  The claimant’s past jobs

were all manual labor positions which he is no longer

able to perform.   According to Heather Taylor, the

claimant is not a candidate for vocational
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rehabilitation because of his low WRAT4 test scores. 

Additionally, the claimant testified that he has daily

pain, spasms in his stump, suffers from sleeplessness

due to nightmares, has depression in the moderate range,

and feelings of uselessness.  Also, the claimant has

work restrictions of no lifting over 25 pounds that must

be accommodated.  When considering the totality of the

claimant’s circumstances, his compensable injury has

eliminated his ability to find suitable employment. 

Therefore, I find that the claimant is entitled to

permanent total disability benefits.

Prevailing on the issue of permanent total

disability entitles the claimant’s attorney to receive

attorney’s fees.  Therefore, I find that the claimant’s

attorney is entitled to attorney’s fees.  

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

PHILIP A. HOOD, Commissioner

Commissioner Palmer concurs and dissents.

CONCURRING AND DISSENTING OPINION

I concur with the plurality finding that the

claimant failed to prove that he was rendered
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permanently and totally disabled as a result of his

September 15, 2013, compensable injury.  However, I

respectfully dissent from the plurality finding that the

claimant is entitled to additional psychiatric

treatment.

The claimant was diagnosed with PTSD following

his industrial accident.  The respondents No. 1 accepted

this condition as a compensable consequence of his

injury and provided him with the appropriate treatment

to address this issue.  That treatment included roughly

six (6) months of counseling with psychologist, Dr.

Richard Back.  At the end of that treatment on or about

February 13, 2014, Dr. Back reported that the claimant

was learning to live “one day at a time,” which had

resulted in a significant reduction of his work-related

anxiety and depression.  Furthermore, the claimant

informed Dr. Back that therapy had been very beneficial,

he felt more in control, and that he had become more

involved with church.  Dr. Back noted that the claimant

was smiling; he hadn’t been tearful in weeks; and, his

dreams and/or flashbacks were no longer a problem.  Dr.

Back agreed with the claimant’s self assessment that he

was doing “fine on [his] own,” he found the claimant to

be at maximum medical improvement for his psychological

issues, and he terminated the claimant’s treatment. 
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Concerned that the claimant was “regressing

mentally,” Nurse Case Manager for the respondent-

employer, Susan Randolph, referred the claimant for a

re-evaluation by Dr. Back on April 30, 2014.  Upon

relaying to Dr. Back his increased level of functioning,

the claimant explained that he was “having a bad day”

when Nurse Randolph called him.  Furthermore, the

claimant informed Dr. Back that he did not think he was

“doing any worse than anyone else would under the

circumstances.”  Noting that the claimant was “following

the techniques he learned” in therapy, Dr. Back

concluded that, although the claimant was frustrated,

neither his depression nor his PTSD were sufficiently

significant enough at that time to warrant additional

psychological intervention.

Likewise, notwithstanding that the claimant

testified at the hearing that he occasionally

experienced violent nightmares, the claimant’s managing

physician and orthopedic surgeon, Dr. James Kelly, III,

testified in deposition that he did not recommend

additional counseling for the claimant because the

claimant had already been successfully treated for PTSD. 

While Dr. Kelly admitted that psychiatry is not his area

of expertise, he testified that, other than the normal

distress related to the loss of a limb, he observed no
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problems with the claimant that would cause him to

conclude that he needed a referral back to a

psychiatrist.

Injured employees have the burden of proving

by a preponderance of the evidence that the medical

treatment is reasonably necessary for the treatment of

the compensable injury.  Owens Plating Co. v. Graham,

102 Ark. App. 299, 284 S.W.3d 537 (2008).  What

constitutes reasonable and necessary treatment is a

question of fact for the Commission.  Id.; Anaya v.

Newberry’s 3N Mill, 102 Ark. App. 119, 282 S.W.3d 269

(2008).  When assessing whether medical treatment is

reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and

the condition it is sought to remedy.  Deborah Jones v.

Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553).

Here, the claimant was provided with

psychological counseling for PTSD that resulted from his

compensable injury.  The claimant was eventually

released at maximum medical improvement for that

condition.  Notwithstanding that the claimant testified

that he still suffers from violent nightmares, neither

Dr. Back nor Dr. Kelly opined that the claimant requires

additional mental health treatment.  Furthermore, the
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claimant himself explained to Dr. Back that Susan

Randolph’s concern that he may be relapsing was

unfounded.

In conclusion, the claimant failed to provide

sufficient evidence to prove that he is entitled to

additional psychiatric and/or psychological treatment as

a result of his compensable injury.  Therefore, I

dissent form the plurality opinion awarding these

benefits.

CHRISTOPHER L. PALMER, Commissioner


