
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G600546 

APRIL WILLIAMS, EMPLOYEE                         C L A I M A NT

CENTRAL MOLONEY, EMPLOYER                      R E S P O N D ENT

ACTION CLAIM ADMINISTRATORS,
INSURANCE CARRIER/TPA                       RESPONDENT
     

OPINION FILED AUGUST 9, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE JENNIFER WILLIAMS
FLINN, Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE KAREN H.
MCKINNEY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Affirmed and
Adopted, as modified.

OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed March 7, 2017.  The administrative

law judge found:

1.  The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship
existed on January 13, 2016, at which time the
claimant sustained a compensable injury at a
compensation rate of $549.00/$412.00.  Medical
expenses (associated with treatment at
Jefferson Regional Medical Center [JRMC]) and
two periods of temporary total disability
benefits have been accepted.  Medical
treatment at Baptist Hospital along with
additional temporary total disability benefits
have been controverted.
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2.  The claimant was provided with a change of
physician notice and treatment at Baptist 
Hospital was unauthorized.

3.  The claimant has proven by a preponderance
of the evidence that she required emergency
medical services for an infection which were
reasonable and necessary in relation to the
compensable injury sustained.  

4.  The respondents are liable for all medical
expenses incurred at Baptist, to be paid
within thirty (30) days pursuant to Rule 30.

5.  The claimant is entitled to temporary
total disability benefits from August 29,
2016, to a date yet to be determined as she
remained in her healing period, unable to
work.

6.  This claim has been controverted and the
claimant’s counsel is entitled to the
maximum attorney’s fees to be paid in
accordance with Ark. Code Ann. §11-9-715,
§11-9-801, and WCC Rule 10.  Pursuant to the
Full Commission decisions of Coleman v.
Holiday Inn, (November 21, 1990) (D708577),
and Chamness v. Superior Industries, (March 5,
1992) (E019760), the claimant’s portion of the
controverted attorney’s fee is to be withheld
from, and paid out of, indemnity benefits, and
remitted by the respondent, directly to the
claimant’s attorney.

7.  If they have not already done so, the
respondents are directed to pay the court
reporter, Celia Jamison’s, fees and expenses
within thirty (30) days of receipt of the
bill.

After reviewing the entire record de novo, it is

our opinion that the preponderance of evidence supports

the administrative law judge’s decision and that the
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administrative law judge’s decision correctly applies

the law.  The Full Commission notes that the claimant

sustained a compensable scheduled injury.  The

respondents terminated the claimant’s employment after

August 29, 2016.  The evidence demonstrates that the

claimant remains within a healing period for her

compensable injury and has not returned to work since

that time.  The claimant therefore proved that she was

entitled to temporary total disability benefits from

August 29, 2016 until a date yet to be determined.  See

Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146, 41

S.W.3d 822 (2001).  

We therefore affirm and adopt the administrative

law judge’s decision, as modified, and we adopt same as

the opinion of the Full Commission on appeal.  The

claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2012).  For prevailing on appeal, the

claimant’s attorney is entitled to an additional fee of

five hundred dollars ($500), pursuant to Ark. Code Ann.

§11-9-715(b)(Repl. 2012).
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IT IS SO ORDERED.    

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer Concurs in part and Dissents in
part.

CONCURRING AND DISSENTING OPINION

I respectfully concur with and dissent from

the majority opinion affirming and adopting the

administrative law judge opinion as modified.  While I

concur with the administrative law judge, and now the

majority opinion regarding unauthorized medical

treatment, I write separately in order to address the

issue of unauthorized medical treatment as it pertains

specifically to emergency medical treatment.  Ark. Code

Ann. §11-9-514(b) provides that treatment or services

furnished or prescribed by any physician, other than the

ones selected according to Ark. Code Ann. §11-9-

514(a)(3), except emergency treatment, shall be at the

claimant’s expense. (Emphasis added.)  Although the term

“emergency treatment” is not defined by our statute, the

Court of Appeals has explicitly refused to hold that

emergency treatment can only mean a situation where
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one’s life is threatened.  See, Universal Underwriters

Ins. Co. V. Bussey, 17 Ark. App. 47, 703 S.W.2d 459

(1986).  Therefore, what constitutes “emergency

treatment” is a fact question for the Commission. Id. 

The respondent makes a compelling argument on

appeal that the claimant having passed an emergency room

very near her home in order to receive treatment at an

emergency room fifty (50) miles away constitutes

unauthorized treatment, in that, if the claimant’s

condition were truly emergent, she would have opted for

the closest treatment facility.  However, the claimant’s

reason for doing so cannot be discounted in this claim.  

More specifically, by the time the claimant

bypassed the Jefferson Regional Hospital emergency

department in favor of the Baptist Hospital emergency

room, she had already undergone two surgical procedures

at Jefferson Regional over a six (6) month period of

time without resolution of her infection.  And, while

the claimant was, in fact, exploring her statutory one-

time right to a change-of-physician at the time she

received emergency treatment at Baptist Hospital on the

evening of August 29, 2016, this emergency treatment

resulted in surgery the following morning for
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diagnostically confirmed “infectious myositis with early

muscle necrosis.” 

Furthermore, the record reflects that the

claimant and her husband did not make a rushed decision

with regard to seeking medical treatment on August 29,

2016.  Rather, the claimant left work early that day due

to increasing symptoms1, she slept until that afternoon,

and when she awoke to worsening symptoms, the claimant’s

husband decided to take her to the Baptist Hospital

emergency department in order to “see what they say.” 

This statement, on its face, could be interpreted to

mean that the claimant was deliberately trying to

circumvent the process of changing physicians pursuant

to our statutory provisions -- which she acknowledged

having understood -- in order to get a second opinion at

the respondent’s expense.  The totality of the evidence

in this claim, however, does not bear this out.  Rather,

the preponderance of the evidence in this claim

demonstrates that the claimant truly believed that, once

more, her’s was an emergency situation, and that having

lost faith in the treatment the claimant was receiving

1  The claimant was going to leave work at 9:30 that
morning, but her boss encouraged her to stay until 11 to
avoid receiving more “points.” 
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from Jefferson Regional Hospital, it was critical she be

seen at a facility that could ascertain why her

infection was not healing.  It is notable that the

treatment the claimant received at the Baptist Hospital

did, in fact, resolve her infection. 

Under these unique set of circumstances, I

agree that the unauthorized treatment the claimant

received from the Baptist Hospital emergency department

on August 29, 2016, the claimant’s resulting surgery the

following morning, and the follow-up treatment she

received from Dr. Peal constituted the type of emergency

treatment anticipated by our statute.  Therefore, I

concur in the finding that the respondent is liable for

the medical treatment the claimant received beginning

August 29, 2016, at the Baptist Hospital.  However, in

so doing, I do not in the least mean to imply that this

should be the rule of law in every similar case, in that

these types of claims must be reviewed on a case-by-case

basis.  See, Universal Underwriters Ins. Co. V. Bussey,

supra.

With regard to the claimant’s award of

temporary total disability benefits from August 29,

2016, to a date yet to be determined, I dissent from the
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majority opinion in this claim.  Dr. Peal performed the

claimant’s surgery at the Baptist Hospital and he

provided follow-up for that surgery until November 21,

2016.  On November 10, 2016, however, Dr. Peal noted

that the claimant’s wound had closed, he instructed her

to use her immobilizer for one more week, he counseled

the claimant concerning her diet, and he “[s]tressed the

importance of regular exercise.”  Dr. Peal released the

claimant from his care on that date and advised her to

return to his clinic as needed.  

On November 21, 2016, the claimant returned to

Dr. Peal for the sole purpose of having him fill out

FMLA paperwork.  At that time, Dr. Peal noted that the

claimant still had her immobilizer and “home physical

therapy” had not yet started.  Dr. Peal instructed the

claimant to remove her immobilizer during the day and

“to start PT.”

The claimant sustained a scheduled injury.  In

order to be entitled to temporary total disability

compensation for a scheduled injury, the employee must

prove: (1) that she remains within her healing period;

and (2) that she has not returned to work.  Wheeler

Construction Co. v. Armstrong, 73 Ark. App. 146, 41
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S.W.3d 822 (2001).  Since the claimant’s injury is a

scheduled injury, temporary total disability benefits

are only appropriate when she proves by a preponderance

of the evidence that she has not returned to work

because she remains within her healing period.  Fendley

v. Pea Ridge School District, 97 Ark. App. 214, 245

S.W.3d 676 (December 20, 2006). See also, Ark. Code Ann.

§11-9-521(a)(Repl. 2002); Wheeler, supra.

The healing period continues until the

employee is as far restored as the permanent character

of the injury will permit.  Byars Construction Co. v.

Byars 72 Ark. App. 158, 34 S.W.3d 797 (2002); Arkansas

Highway & Transp. Dep’t. v. McWilliams, 41 Ark. App. 1,

846 S.W.2d 670 (1993).  If the underlying condition

causing the disability has become more stable and if

nothing further in the way of treatment will improve

that condition the healing period has ended.  Arkansas

Highway & Transp. Dep’t., supra; Mad Butcher, Inc. v.

Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982). 

Conversely, the healing period has not ended so long as

treatment is administered for the healing and

alleviation of the condition.  Arkansas Highway &

Transp. Dep’t., supra; J.A. Riggs Tractor Co. v.



WILLIAMS - G600546 10

Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).

Here, not only had the claimant’s injury been

restored as far as the permanent character of the injury

would permit, her injury -– an infection –- had actually

been cured.  Furthermore, while Dr. Peal referred to

physical therapy in his final clinic report of

November 21, 2016, he failed to actually refer the

claimant to physical therapy at that time.  Rather, once

more, Dr. Peal counseled the claimant concerning home

exercises.  

Based upon the fact that the claimant’s

infection was cured no later than November 21, 2016, at

which time she was not referred for further treatment,

the preponderance of the evidence demonstrates that the

claimant’s healing period for her compensable infection

ended on that date.  Therefore, I dissent from the

majority opinion extending temporary total disability

benefits to a date yet to be determined.

CHRISTOPHER L. PALMER, Commissioner


