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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed May 31, 2017.  The administrative law

judge found that the claimant failed to prove he

sustained a compensable injury.  After reviewing the

entire record de novo, the Full Commission finds that

the claimant did not prove by a preponderance of the

evidence that he sustained a compensable injury.  

I.  HISTORY

The record indicates that Robert Franklin Wilder,

now age 52, became employed as a delivery driver for
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Twin City Produce in about January 2016.  The claimant

testified that his work for the respondents included

unloading trucks, which required lifting, bending,

twisting, and climbing.  The claimant testified on

direct examination:

Q.  Now do you recall the exact date that you
hurt your back?

A.  No, ma’am.

Q.  Do you recall what happened on the day you
hurt your back?

A.  Just typical work.  

Q.  Okay.  Tell us what happened that day.

A.  Just unloading produce, twisting, bending,
climbing in and out of the truck.  I believe I
went to GTO that day....in Noel, Missouri....

Q.  And after you unloaded the truck then what
did you do?

A.  Went back to the warehouse.

Q.  And about how far of a drive is it from
Noel back to the warehouse?

A.  45 minutes, an hour maybe.  

Q.  And once you got back then what did you
do?

A.  Started unloading pallets.  You had to
take the pallets back out of the truck.  

Q.  And at what point did you realize your
back was hurt?

A.  Actually, when I got back.  I guess,
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whenever I got out of the truck, my back was
hurting.  

Q.  And how did it feel?

A.  Just kind of a sharp twinge, you know.  I
could tell it was hurting....

The respondents’ attorney cross-examined the 

claimant:

Q.  My understanding of your testimony is,
is that your back pain did not begin until
after you returned to Twin City from making
a delivery load, is that right?

A.  Yes.

Q.  You cannot recall a specific incident in
any of your work at GTO when you were
delivering products up there or any of your
other stops where your back pain began?

A.  No.  It wasn’t like shooting pains to
start off.  

Q.  Your pain began when you got back to the
warehouse?

A.  Yes.

Q.  And you don’t know what caused it?

A.  Work.  

Q.  But nothing specific.  I mean, there was
not a specific action that you can recall that
caused it?

A.  No.  

According to the record, the claimant treated with

Gina Dickey, APRN on August 3, 2016: “C/o LLE pain,
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radiates down from his back.”  Dr. Travis D. Embry

reported on August 12, 2016, “Pt usually sees Gina

Dickey, he complains of lower back pain that travels to

his left leg, he saw Gina for the same problems last

week and was prescribed Hydrocodone, Flexeril and

Prednisone, but pt wants to discuss a steroid injection. 

Has had trouble for a few weeks, low back and down the

left buttocks and down the leg, depends hard to sit,

straight leg test is positive.  Not sure what happened

does deliver produce has been twisting and turning and

[lifting].”  Dr. Embry’s impression included “Lumbago

with radiculopathy.”    

The parties initially stipulated that “the

employee-employer-carrier relationship existed at all

relevant times, including August 15, 2016.”  An MRI of

the claimant’s lumbar spine was taken on August 29,

2016, with the impression, “Degenerative disc disease at

L5-S1 level with a bulging annulus and a possible small

left posterolateral foraminal disc herniation. 

Incidental Tarlov cyst is seen at the S3 level.”  

A Workers Compensation - First Report Of Injury Or

Illness was prepared on September 15, 2016.  The First

Report Of Injury indicated that the Date Of Injury was



WILDER - G606851 5

“8/15 - Unsure.”  The First Report indicated that the

claimant had injured his “Lower back” and that the

employer was notified of same on September 14, 2016.

The claimant provided a Recorded Statement on

September 21, 2016.  The claimant stated in part:

Q.  Your employer just turned this in last
week, um, September 15th but, when, when did
your injury occur to the best of your
knowledge?

A.  Uh, around then, I’m, I’m not sure.  I
started hurting and I was, I kept working
thinking I’d get better.  I didn’t and I
ended up going to the doctor. 

Q.  So, in the last week you got hurt, 
September 15th?

A.  Uh, yeah.

Q.  Okay, the, not, not, not back in August?

A.  Uh, like I said I’m, I’m not sure of the
date.  I can’t remember.  It was, it, was, uh,
I don’t, yeah, I’ve been going to the doctor
for about a month, I guess, before I, uh,
decided to go ahead and, and file for claim.

Q.  Okay.  Well, on their, you know, I, I’m,
like, I said all of this covered, you know,
some of the doctors are working on rules, I
mean, if you’re hurt on the job, it, it’s,
you know, it’s usually a specific day, you
know it.  Were you doing something at work
that or, that you’re claiming to have caused
you problems?

A.  Uh, just working, digging and twisting,
you know, I mean.  

Q.  Um, so, but, I mean, I have to basically
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kind of set it up with a date of injury and I
mean, so, uh, probably it was sometime in
August after the 15th?

A.  Yes.

Q.  Okay.  Um, but, I mean, you’re lifting
what, what type of lifting or what were you
doing?

A.  Uh, it was just some barrels off the truck
we were going to take it into the stores.  Uh,
the barrels we work are 20 pounds so, a 100.
It’s just bending and twisting piling them on
the truck and, and such as that....

Q.  When did you hurt yourself do you think?

A.  I’m going to say around August, August
15th or maybe a week before....

The claimant signed a Form AR-N, Employee’s Notice

Of Injury, on September 21, 2016.  The claimant wrote on

the Form AR-N that he injured his “Back,” “2 Bulging

Disks/Herniated Disk.”  The cause of injury was “Lifting

bending.”  The claimant indicated on the Form AR-N that

he did not know the Date of Accident or Time of

Accident, but that he notified the employer on

August 15, 2016.

Dr. James B. Blankenship evaluated the claimant on

November 7, 2016:

He complains of low back pain that radiates to
the bilateral hips and bilateral buttocks....
He reports that he was injured on the job back
in August of this year.  He is a delivery
driver and states that he did not have any
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specific injury.  It just started hurting. 
His pain has progressively gotten worse.  He
has not worked since September 15, of this
year.  Prior to his delivery driver job, he
did not have any history of low back pain....

Mr. Wilder has a chief complaint of left
buttock and left posterolateral leg pain.  The
patient was injured on August 16, while
driving.  The gentleman is a delivery driver
and has not worked since September 10....

The patient has an MRI that does show an
asymmetric disk protrusion at the lumbosacrum
on the left-hand side.  He has an SI
radiculopathy on examination.

Dr. Blankenship planned the following: “I have told

him that although hurting over two months, it would not

be unreasonable to discuss surgical intervention.  My

recommendation would be to get him set up with an LESI

by Dr. Cannon....I will plan on seeing him back in four

weeks and then see how he is doing.  If he has not made

any significant improvement, then consideration of

posterior discectomy would be reasonable.”         

The claimant began a program of physical therapy. 

A physical therapist noted on November 8, 2016, “He

reports an insidious of low back pain and radiculopathy

back in August after working a lot as a produce

deliverer.  He states that repetitive bending/carrying

/lifting has increased his low back pain and he has had

difficulty completing all work tasks....Pt. drives a
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produce delivery truck.  He is responsible for frequent

repetitive lifting of heavy loads, bending, twisting,

squatting, in/out of a truck.” 

Dr. R. David Cannon reported on November 29, 2016,

“The patient’s pain originated in August of 2016, and he

attributes his pain to heavy lifting, twisting, and

bending on his delivery route.”  Dr. Cannon examined the

claimant and noted, “Paraspinal muscle spasms present.” 

Dr. Cannon’s diagnosis included “Muscle spasm of back.”  

A pre-hearing order was filed on December 6, 2016. 

The claimant contended that he was “entitled to medical

treatment for his back injury.  The claimant also

contends that he is entitled to temporary total

disability benefits from the date last worked to a date

yet to be determined.  The claimant reserves all other

issues.”  

The parties stipulated, “The respondents have

controverted this claim in its entirety.”  The

respondents contended, “The claimant notified the

employer on September 14, 2016 that he had injured his

low back at work after he had already obtained medical

treatment without notifying the employer of an injury. 

The respondents further contend that the claimant did
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not state either when or how he injured his back.  As a

result of the claimant’s inability to specify when or

how his injury occurred, the respondents have

controverted the claim.”  

The parties agreed to litigate the following

issues:

1.  Whether the claimant sustained a
compensable injury on August 15, 2016 to his
lower back.
2.  Whether the claimant is entitled to
temporary total disability benefits.
3.  Whether the claimant is entitled to
medical benefits.
4.  Attorney’s fees.

Meanwhile, Dr. Cannon performed a lumbar epidural

injection on December 7, 2016.  

The claimant followed up with Dr. Blankenship on

December 22, 2016: “He states that his PT afforded him

very little relief.  His injection gave him very minimal

relief in his left leg.  He continues to complain of low

back pain that radiates to the bilateral hips and

bilateral buttocks....After a lengthy discussion, the

gentleman has elected to proceed on with surgical

intervention.”  

Dr. Blankenship performed surgery on January 10,

2017: “1.  Hemilaminotomy and microdiscectomy on the



WILDER - G606851 10

left for symptomatic left S1 radiculopathy.  2. 

Intrathecal injection of fentanyl and spinal Marcaine.” 

The pre- and post-operative diagnosis was “1.  L5-S1

disk herniation on the left.  2.  Degenerative disk

disease at L5-S1.” 

The claimant followed up with Dr. Blankenship on or

about January 26, 2017: “He states that he continues to

have left leg pain....Patient states if anything the

last couple days his pain is more intense than prior to

surgery.  It was improved until then.”  

An MRI of the claimant’s lumbar spine was taken on

February 14, 2017, with the following impression:

1.  Status post left-sided L5-S1 decompressive
hemilaminotomy with no residual or retained
intracanalicular disk fragment.  The S1 nerve
root is slightly swollen.  It does not have
any compression.  Postsurgical changes are
noted with no pathologic enhancement.
2.  Multilevel facet arthropathy as described
in the narrative.  

A hearing was held on March 2, 2017.  At that time,

counsel for the claimant stated that the claimant “would

like to remove the August 15th date” as the date that

the alleged accidental injury occurred.  Counsel

asserted that the alleged injury occurred in “the last

half of July.”  The claimant reserved the issue of his

entitlement to temporary total disability benefits.  
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An administrative law judge filed an opinion on

May 31, 2017.  The administrative law judge found that

the claimant did not prove he sustained a compensable

injury.  The claimant appeals to the Full Commission.  

II.  ADJUDICATION

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and 
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-102(16)

(A)(i)(Repl. 2012).

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(I)

(Repl. 2012).  Preponderance of the evidence means the

evidence having greater weight or convincing force. 
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Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “3.  The claimant has failed to prove by a

preponderance of the evidence that he suffered a

compensable injury.”  The Full Commission reviews an

administrative law judge’s opinion de novo, and it is

the duty of the Full Commission to conduct its own fact-

finding independent of that done by the administrative

law judge.  Crawford v. Pace Indus., 55 Ark. App. 60,

929 S.W.2d 727 (1996).  The Full Commission makes its

own findings in accordance with the preponderance of the

evidence.  Tyson Foods, Inc. v. Watkins, 31 Ark. App.

230, 792 S.W.2d 348 (1990).

The claimant in the present matter contends that he

sustained a compensable injury in accordance with Ark.

Code Ann. §11-9-102(4)(A)(i)(Repl. 2012).  The claimant

does not contend that he sustained a compensable injury

not caused by a specific incident in accordance with

Ark. Code Ann. §11-9-102(4)(A)(ii)(Repl. 2012).  The

Full Commission finds that the claimant did not prove he

sustained a compensable injury in accordance with Ark.

Code Ann. §11-9-102(4)(A)(i)(Repl. 2012).  The claimant
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did not prove that he sustained an accidental injury

which was caused by a specific incident or was

identifiable by time and place of occurrence.

As we have discussed, the claimant became employed

as a delivery driver for the respondents in about

January 2016.  The claimant testified that his work

required lifting, bending, twisting, and climbing.  The

claimant testified that he injured his back but could

not recall a specific date.  The claimant testified that

his alleged injury occurred as a result of “just typical

work,” and “unloading produce, twisting, bending,

climbing in and out of the truck.”  The claimant

testified that the alleged injury may have occurred

while he was driving to Noel, Missouri: “When I got

back.  I guess, whenever I got out of the truck, my back

was hurting.”

The claimant agreed on cross-examination that he

could not identify a “specific incident” which allegedly

caused his back pain.  The claimant agreed that there

was “nothing specific” and “not a specific action” which

allegedly caused an injury.  The claimant began

receiving medical treatment on August 3, 2016.  A

physician noted at that time that the claimant was “Not
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sure what happened does deliver produce has been

twisting and turning and [lifting].”  The claimant did

not report a specific incident which was identifiable by

time and place of occurrence.  When the claimant first

filled out a First Report Of Injury, prepared on

September 15, 2016, the claimant was “Unsure” of the

date of injury.  

The record includes a Recorded Statement provided

to an insurance adjuster on September 21, 2016.  The

claimant’s statement at that time indicated that he was

unsure of a specific day or even month when an injury

allegedly occurred.  The claimant could not identify a

specific incident but stated that he suffered from pain

after “working, digging and twisting.”  The claimant

signed an Employee’s Notice Of Injury on September 21,

2016 and indicated that he did not know the date of

accident or time of accident.

Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2012), the

statutory provision according to which the claimant

contends he sustained a compensable injury, provides

that “compensable injury” means an injury “caused by a

specific incident and is identifiable by time and place

of occurrence.”  The Full Commission recognizes that the
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statute does not require, as a prerequisite to

compensability, that the claimant identify the precise

time and numerical date upon which an accidental injury

occurred.  Edens v. Superior Marble & Glass, 346 Ark.

487, 58 S.W.3d 369 (2001).  Instead, the statute only

requires that the claimant prove that the occurrence of

the injury is capable of being identified.  Id.  

The evidence in the present matter demonstrates

that the claimant was unable to prove the occurrence of

an injury which was capable of being identified.  In

addition to the evidence which we have discussed supra,

the Full Commission attaches significant evidentiary

weight to Dr. Blankenship’s report on November 7, 2016,

“He did not have any specific injury.  It just started

hurting [emphasis supplied].”  The probative evidence in

the present matter does not demonstrate that the

claimant sustained an accidental injury which was caused

by a specific incident or was identifiable by time and

place of occurrence.  

Based on our de novo review of the entire record,

therefore, the Full Commission affirms the

administrative law judge’s finding that the claimant did

not prove he sustained a compensable injury.  In
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accordance with the applicable law, viz., Ark. Code Ann.

§11-9-102(4)(A)(i)(Repl. 2012), we find that the

claimant did not prove he sustained an accidental injury

which was caused by a specific incident or was

identifiable by time and place of occurrence.  The Full

Commission therefore denies and dismisses this claim.

IT IS SO ORDERED.   

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant did not prove by a preponderance of the

evidence that he sustained a compensable injury.

Factual and Medical Background

The claimant is 52 years old and worked for

the respondent-employer as a delivery driver.  The

claimant contends that he injured his back on a specific
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date; however, he is unsure of what the date is.  The

claimant described his accident as follows:

Q Now do you recall the exact
date that you hurt your back?

A No, ma’am.

Q Do you recall what happened on
the day you hurt your back?

A Just typical work.

Q Okay. Tell us what happened
that day.

A Just unloading produce,
twisting, bending, climbing in
and out of the truck. I believe
I went to GTO that day.

Q Where is GTO?

A It’s in Noel, Missouri.

Q All right. And so on that day,
how did you start out?

A Same as any day. We go in and
get tickets, pull the loads and
load the trucks.

Q Okay.  Were you having any
problems when you got to work
that morning?

A No.

Q Had you had any problems with
your back prior to this day?

A No.

Q And once you loaded your truck
then where did you go?
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A I think Noel, Missouri.  A lot
of times we would take the
Siloam route and then go into
Gentry and Noel.

Q And so when you were in Noel,
Missouri, about how long does
it take you to unload the
truck?

A It just kind of varies.  Two to
four hours.

Q And are you able to use pallet
jacks to unload?

A No.

Q So how do you unload the truck?

A You take the stuff off the
pallet, sit it beside the door,
climb out of the truck, put it
on a two-wheeler and take it
in.  Other than watermelons,
we’d move all them up against
the door and put them in a
shopping cart and push them in.

Q So did you have help unloading
the truck?

A Sometimes, yes.  Sometimes, no.

Q Okay.  And on that day did you
have help?

A No.

Q And so GTO, is that a very
large shop or is it small?

A That one in Noel is a pretty
good size.

Q And after you unloaded the
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truck then what did you do?

A Went back to the warehouse.

Q And about how far of a drive is
it from Noel back to the
warehouse?

A 45 minutes, an hour maybe.

Q And once you got back then what
did you do?

A Started unloading pallets.  You
had to take the pallets back
out of the truck.

Q And at what point did you
realize your back was hurt?

A Actually, when I got back.  I
guess, whenever I got out of
the truck, my back was hurting.

Q And how did it feel?

A Just kind of a sharp twinge,
you know.  I could tell it was
hurting.

Q And did you report that?

A I told David.  Yes.

Q Who is David?

A Warehouse management.

The claimant initially sought treatment at

Madison County Medical & Surgical Group on August 3,

2016.  The claimant complained of left lower extremity

pain with pain radiating from his back.  X-rays were
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taken and the claimant was prescribed Hydrocodone,

Flexeril, and Prednisone.

The claimant underwent an MRI on August 29,

2016.  The impression from the MRI was:

Degenerative disc disease at L5-S1
level with a bulging anulus and a
possible small left posterolateral
foraminal disc herniation. 
Incidental Tarlov cyst is seen at
the S3 level. 

On October 10, 2016 the claimant was referred

for spinal injections for pain relief and taken off work

until his appointment with a neurosurgeon, which was

scheduled for October 27, 2016.  The claimant saw a

neurosurgeon, Dr. James Blankenship, on November 7,

2016.  The overall impression from this visit was as

follows:

Mr. Wilder has a chief complaint of
left buttock and left posterolateral
leg pain.  The patient was injured
on August 16, while driving.  The
gentleman is a delivery driver and
has not worked since September 10. 
This is the last day that he worked. 
He has had no physical therapy.  He
did have an IM cortisone injection
with some transient relief.

The patient has an MRI that does
show an asymmetric disk protrusion
at the lumbosacrum on the left-hand
side.  He has an S1 radiculopathy on
examination.
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Dr. Blankenship referred the claimant to Dr.

Robert Cannon for injections and recommended physical

therapy.  These conservative treatments failed to

provide the claimant with relief, thus he underwent a

hemilaminotomy and microdiscectomy on January 10, 2017. 

The claimant’s postoperative diagnoses were L5-S1 disk

herniation on the left and degenerative disk disease at

L5-S1.  

Opinion

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.
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Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

The claimant offered credible testimony that,

although he did not recall the exact date of his injury,

he recalls that the injury occurred on a day when he was

delivering in Noel, Missouri.  Having an exact date of

injury is not required.  In Edens v. Superior Marble &

Glass, 346 Ark. 487, 58 S.W.3d 369 (2001), referring to

Ark. Code Ann. §11-9-102, the Arkansas Supreme Court

held:

A strict construction of the statute
does not require, as a prerequisite
to compensability, that the claimant
identify the precise time and
numerical date upon which an
accidental injury occurred. 
Instead, the statute only requires
that the claimant prove that the
occurrence of the injury is capable
of being identified.  The inability
of the claimant to specify the date
might be considered by the
Commission in weighing the
credibility of the evidence, but the
statute does not require that the
exact date be identified.

There are clearly objective findings of an

injury to the claimant’s low back.  An MRI revealed a

bulging annulus and a left posterolateral foraminal disc

herniation at L5-S1. 

The present case is analogous to Cedar
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Chemical Co. v. Knight, 372 Ark. 233, 273 S.W.3d 473

(2008).  In Knight, the claimant was required to walk up

and down steps as part of his job.  While descending a

flight of stairs at work, the claimant noticed pain in

his left knee.  The claimant underwent surgery to

correct a torn medial meniscus.  Worker’s compensation

benefits were awarded.  Following an appeal, the Court

of Appeals affirmed the Commission’s decision to award

benefits.  On appeal to the Supreme Court, the Court

determined that the injury was compensable, stating:

Where a claimant suffers an
unexplained injury at work, it is
generally compensable. Simply
because Appellee’s injury is
unexplained does not render it
noncompensable. 

Cedar Chemical Co. v. Knight, supra (citations omitted).

Like the claimant in Knight, the claimant in

the present matter explained his work day on the day he

was injured in detail.  The claimant’s back was not

injured prior to starting work that day; however, by the

end of the day he was experiencing a “sharp twinge” in

his back.  Based on the claimant’s testimony, there were

no intervening activities that could have caused his

injury.  The claimant spent the day loading the truck,

driving to his delivery location, unloading the truck,
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driving back to the warehouse, and unloading pallets at

the warehouse.  Besides suffering a work-related

incident, there is no other explanation for the

claimant’s injury.  The fact that the claimant is unable

to explain exactly how his back injury occurred, does

not make the injury non-compensable.  In fact, the

contrary is true.  Because the claimant suffered this

unexplained injury while performing employment services,

it is a compensable injury.  Thus, I find that the

claimant sustained a compensable injury to his low back.

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


