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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G605729 
  

TRACY WEBB, EMPLOYEE                             C L AIMANT

BIERBAUM TIMBER & CONTRACTING, LLC, 
EMPLOYER                               RESPONDENT

PRAETORIAN INSURANCE COMPANY,
INSURANCE CARRIER/TPA                      RESPONDENT

OPINION FILED JUNE 30, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE BROOKLYN PARKER,
Attorney at Law, Conway, Arkansas.

Respondents represented by the HONORABLE TERRY DON LUCY,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed February 23, 2017.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship existed
on May 23, 2016, at which time the claimant
was earning sufficient wages to entitle him to
a compensation rate of $403.00/$303.00. The
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parties were also in an employment
relationship on June 23, 2016, at a
compensation rate of $409.00/$307.00.

2. The claimant has failed to prove by a
preponderance of the credible evidence that he
sustained a compensable injury, caused by a
specific incident, arising out of and in the
course of his employment which produced
physical bodily harm, supported by objective
findings, requiring medical treatment or
producing disability, pursuant to Ark. Code
Ann. §11-9-102.

3. If they have not already done so, the
respondents are directed to pay the court
reporter, Celia Jamison’s, fees and expenses
within thirty (30) days of receipt of the
bill.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the February 23, 2017

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 
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IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant failed to prove by a preponderance of the

credible evidence that he sustained a compensable

injury, caused by a specific incident, arising out of

and in the course of his employment which produced

physical bodily harm, supported by objective findings,

requiring medical treatment or producing disability,

pursuant to Ark. Code Ann. §11-9-102. 

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the
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course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997). 

The claimant injured his left shoulder at work

on May 23, 2016 and June 23, 2016.  The claimant was

employed as a truck driver for the respondent-employer. 

On May 23, 2016, the claimant injured his left shoulder

while binding down a load of logs.  The claimant

testified that he slipped and lost control of the

binding bar, which caused him to bump his left shoulder

on the trailer.  The claimant stated that he continued

to work after this injury and did not seek medical

attention.

According to the claimant, he injured his left

shoulder again on June 23, 2016.  The claimant explained

that he was reaching for a limb midway up on the side of
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the trailer and attempted to pull a limb loose when he

injured his shoulder.  That same day, the claimant

injured the shoulder again while at the back of the

trailer trying to loosen a log.

The claimant first sought medical attention

for his shoulder on June 27, 2016.  An MRI revealed that

the claimant had sustained a left shoulder retracted

rotator cuff tear with biceps tendinosis.  The claimant

underwent surgery to repair this on August 9, 2016.

Since this is a specific incident claim, the

claimant has met his burden of proof in this matter. 

The claimant suffered a torn rotator cuff.  The clamant

explained that on May 23, 2016, he injured his left

shoulder while binding his load.  Additionally, on

June 23, 2016 the claimant re-injured his left shoulder

while removing a limb and while attempting to loosen a

log.  The claimant was clearly performing employment

services at the time of these accidents.  Also, there

are objective findings in the form of a torn rotator

cuff shown on an MRI.  Therefore, I believe the claimant

has established by a preponderance of the evidence that

he sustained a compensable injury and I would award the

claimant benefits for his medical treatment and

temporary total disability. 
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For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


