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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G600181   

MARCI WARREN, EMPLOYEE                           C L A I M ANT

PULASKI COUNTY SPECIAL SCHOOL 
DISTRICT, EMPLOYER                             R E S PONDENT

ARKANSAS SCHOOL BOARDS ASSOCIATION WCT,
INSURANCE CARRIER/TPA                       RESPONDENT
     

OPINION FILED APRIL 13, 2017

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant appears Pro Se.

Respondents represented by the HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

     The respondents appeal and the claimant cross-

appeals an administrative law judge’s Nunc Pro Tunc

Order Filed August 1, 2016.  The administrative law

judge found:

1.  The Arkansas Workers’ Compensation 
Commission has jurisdiction over this claim.

2.  The employer/employee/carrier relationship
existed on April 30, 2015.

3.  The claimant’s average weekly wage of
$452.50 per week entitles her to compensation
rates of $302.00 per week for temporary total
disability and $227.00 per week for permanent
partial disability if this claim is found
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compensable.

4.  The preponderance of the evidence
establishes that the employer had actual
notice of the alleged injury no later than
May 5, 2015, and written notice is excused
pursuant to Arkansas Code Annotated section
11-9-701(b)(1)(A).  

5.  The claimant proved by a preponderance
of the evidence that she sustained a
compensable injury to her right shoulder on
April 30, 2015.

6.  The claimant has established by a
preponderance of the evidence that her office
visit to Dr. Rose Shaw-Bullock on May 7, 2015,
was reasonably necessary medical treatment
related to her compensable right shoulder
injury; however, the claimant has not offered
into evidence reports of any of the diagnostic
testing, surgery, or therapy that she
underwent after May 7, 2015, on referral from
Dr. Shaw-Bullock, and the claimant has failed
to prove by a preponderance of the evidence
that her compensable shoulder injury sustained
on April 30, 2015, was a factor in the need
for the treatment that she received after
May 7, 2015.

7.  The claimant has established by a
preponderance of the evidence that she is
entitled to temporary total disability
compensation for the period from May 8, 2015,
to July 8, 2015; the claimant has failed to
establish that she remained within the
healing period for her compensable right
shoulder injury after July 8, 2015.  

After reviewing the entire record de novo, we find

that the preponderance of the evidence supports the

administrative law judge’s decision, and that the

administrative law judge’s decision correctly applies

the law and should be affirmed.  We therefore adopt the
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administrative law judge’s findings of fact and

conclusions of law as the Full Commission’s decision on

appeal.  The Full Commission filed an Order on

October 6, 2016 which denied a motion by the claimant to

introduce proposed new evidence.  The claimant

thereafter filed another request to introduce additional

documents into the record.  The new documents the

claimant seeks to introduce include debt collection

notices, medical authorizations, employee contracts, and

personal correspondence.  Because the claimant was not

diligent in presenting this proposed new evidence, the

Full Commission denies the claimant’s request.  See Long

v. Wal-Mart Stores, Inc., 98 Ark. App. 70, 250 S.W.3d

263 (2007).  

IT IS SO ORDERED.  

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in
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part from the majority opinion.  I concur with the

majority opinion that the respondents had actual notice

of the alleged injury no later than May 5, 2015 and that

written notice is excused pursuant to Arkansas Code

Annotated §11-9-701(b)(1)(A); that the claimant proved

by a preponderance of the evidence that she sustained a

compensable injury to her right shoulder on April 30,

2015; that the claimant proved by a preponderance of the

evidence that her office visit to Dr. Rose Shaw-Bullock

on May 7, 2015 was reasonably necessary medical

treatment related to her compensable right shoulder

injury; that the claimant has established by a

preponderance of the evidence that she is entitled to

temporary total disability compensation.

However, I dissent from the majority’s finding

that the claimant has failed to prove by a preponderance

of the evidence that her compensable shoulder injury

sustained on April 30, 2015, was a factor in the need

for the treatment that she received after May 7, 2015. 

Although I agree that the claimant is entitled to total

disability compensation, I must dissent from the finding

that the total disability compensation should end on

July 8, 2015.
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Factual & Medical Background

The claimant began working for the respondent

as a bus driver in 1994.  The claimant was off of work

due to an infection in her right hand from December 11,

2014 until April 29, 2015.  When the claimant returned

to work on April 30, 2015, she sustained an injury to

her right shoulder.  The claimant explained, “I returned

to work April 30th.  When I returned to work, I was put

on another bus away from my original school bus.  The

bus was not in shape that I was put on.  I complained

when I first got on the bus that I was having pain in my

shoulder.”  The claimant offered further explanation of

how the injury occurred:

Q.  Let me try this a different way:
What, if anything, about driving
that bus has caused you to file a
claim for benefits for a right
shoulder injury?

A.  When I was on the road, that
steering wheel was not a steering
wheel that you could just adjust to
fit you.  It’s a steering wheel that
sits straight up, and because it was
out of control, I had to grip that
steering wheel at all times.  It was
hard to control the bus because it
was always like this on the road
(gesturing).

Q.  Now, before you go any further,
when you say “like this,” it appears
to me that you’re shaking both
hands.  Is that what you’re doing?
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A.  You had to grip it.  You had to
just be gripping that steering wheel
to keep it on the road.

Q.  Just so I understand, is that
because the steering wheel was
trying to pull one way or the other? 
Or you were shaking your hands a
second ago, what –-

A.  I’m saying the steering wheel
was –- you had to all the time be
holding a tight grip on the steering
to keep it on the road.

Q.  Okay.  Did you at some point
develop some symptoms?

A.  Yes, I was having pain.  That’s
when I, like I said, I started
complaining the first day I had it. 
I started having pain up –- I
started having pain, and I know I
was being jarred, I felt it coming,
and it was like this, down to the
this.

Q.  Okay.

A.  I was having problems –-

Q.  Okay, you’re doing fine, but
remember, we have to get everything
in writing.  She’s taking everything
you say down and when you say it’s
like this or this –

A.  Okay.  I was having pain from my
shoulder down into my middle finger.

Regarding her treatment, the claimant offered

the following testimony:

I had a DOT physical on the 6th that
I went to take.  When I went in, I
did not pass the physical because I
was having pain.  My strength also



WARREN - G600181 7

was not –- I had no grip, really, so
the DOT doctor gave me a letter to
bring.  I also had a physical on the
7th with my physician, due to the
fact that I was already under
doctor’s care, and when I went in,
my shoulder was swollen.  She agreed
that I should not return.
...
When I went in, my shoulder was
swollen, I was in pain, and I told
her I was having pain from the
shoulder down into my middle finger. 
She ordered an MRI.  The MRI was
done and it showed that I had torn
in the rotator cuff.
...
I was sent to an orthopedic doctor. 
He looked at it.  He said it cannot
be repaired, and I had surgery done
August 5th. 

The claimant testified that Dr. Thomas Rooney

was the orthopedist that performed surgery on her.

The claimant’s medical records reflect a prior

injury to her right shoulder in the form of a torn

rotator cuff in 2006.  According to the claimant, this

tear was not repaired at that time.  The only medical

records subsequent to this injury that were made part of

the record are those of Dr. Rose Shaw-Bullock.  These

records reflect follow-up visits regarding the

claimant’s right shoulder.

Dr. Shaw-Bullock’s May 7, 2015 record

reflects, “Shoulders: right swollen significantly tender

acromioclavicular joint glenohumeral joint decreased
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range of motion SWOLLEN UPPER TRAPEZIUS”.  Dr. Shaw-

Bullock ordered an MRI of the claimant’s right shoulder

and referred to orthopedics to “evaluate ability to

safely operate school bus - steering, gripping, etc.” as

requested of her in a Fitness for Duty Questionnaire. 

By letter dated May 8, 2015, Dr. Shaw-Bullock took the

claimant off work.  The letter stated the following:

I am writing on behalf of MARCI
WARREN who is under my medical care. 
Ms. Warren is employed at Pulaski
Special School District as a bus
driver, but had been off due to
right hand infection until
4/29/2015.  She was released to
return to her regular duties on
4/30/15.  After returning to work,
on 4/30/2015 she injured her right
shoulder while driving the bus.

She has a history right rotator cuff
tear in 2006 and her exam done on
5/7/2015 shows severe swelling and
decreased range of motion due to
pain.  I am scheduling her for a MRI
to evaluate for the injury.

She is unable to perform her duties
and has been advised to stay off
from work 2 months until the injury
has been treated[.] This should give
enough time to schedule procedures,
referral to orthopedic, and any
other treatments. ...

Medical records from Dr. Rooney were not

provided; however, medical bills were provided that

showed a diagnosis of rotator cuff sprain.  Bills from

McCain Orthopaedic Clinic, P.A. showed billing for
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“arthroscopic acromioplasty and rotator c” and

“arthroscopy, shoulder, surgical decompr” on August 5,

2015. 

Contained within the record is also a work

excuse from Dr. Rooney that is dated July 29, 2015 and

indicates in the limitations section, “surgery

scheduled, shoulder on 8-5-15 off work x 8 wks”.

Opinion

When the primary injury is shown to have

arisen out of and in the course of the employment, the

employer is responsible for any natural consequence that

flows from that injury.  Jeter v. B. R. McGinty Mech.,

62 Ark. App. 53, 968 S.W.2d 645 (1998). The basic test

is whether there is a causal connection between the two

episodes. Bearden Lumber Co. v. Bond, 7 Ark. Appl. 65,

644, S.W.2d 321 (1983).  It is the Commission’s duty to

determine if a causal connection exists between the

primary injury and any additional injuries.  Williams v.

Prostaff Temporaries, 336 Ark. 510, 988 S.W.2d 1 (1999).

While medical evidence is not required to show

a causal connection, a claimant must show proof by a

preponderance of the evidence.  Wal-Mart Stores, Inc. v.

VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).
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It has long been recognized that a causal

relationship may be established between an employment-

related incident and a subsequent physical injury upon a

showing that the injury manifested itself within a

reasonable period of time following the incident, is

logically attributable to the incident, and there is no

other reasonable explanation for the injury.  Hall v.

Pittman Construction Co., 235 Ark. 104, 357 S.W.2d

(1962).

The claimant began complaining of shoulder

pain the same day that she returned to work.  A causal

relationship can be established between driving the bus

that was in disrepair and the claimant’s shoulder injury

because the injury manifested itself in a reasonable

period of time.  Although we do not have all the

relevant medical records, it is clear from the records

that are available that Dr. Shaw-Bullock began treating

the claimant for shoulder strain one day after she

failed the DOT doctor’s physical.  At that same visit,

Dr. Shaw-Bullock referred the claimant to Dr. Rooney, an

orthopedic specialist who ultimately performed surgery

on the claimant.  Also, this injury can be logically

attributable to the incident described by the claimant. 

The only other reasonable explanation for this
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injury is that the claimant had a pre-existing right

shoulder injury.  However, the claimant offered

testimony that the symptoms she suffered from with the

pre-existing injury were not the same as her most recent

symptoms.  In addition, even though the claimant treated

with Dr. Shaw-Bullock intermittently for shoulder pain

from 2006 until shortly before the work-related

incident, it was not until after the 2015 work injury

that Dr. Shaw-Bullock referred the claimant to Dr.

Rooney.  Clearly, the claimant’s symptoms had worsened

to such a degree that Dr. Shaw-Bullock determined that

she needed to see a specialist at that time.  

At the very least, the 2015 work-related

incident aggravated the claimant’s pre-existing

condition.  The employer takes the employee as it finds

her, and employment circumstances that aggravate pre-

existing conditions are compensable. Nashville Livestock

Comm’n v. Cox, 302 Ark. 69, 787 S.W.2d 664 (1990); Wade

v. Mr. C. Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521

(1989); St. Vincent Infirmary Med. Ctr. v. Brown, 53

Ark. App. 30, 917 S.W.2d 550 (1996); Public Employee

Claims Div. V. Tiner, 37 Ark. App. 23, 822 S.W.2d 400

(1992). As Professor Larson stated:

Preexisting disease or infirmity of
the employee does not disqualify a
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claim under the “arising out of
employment” requirement if the
employee aggravated, accelerated, or
combined with the disease or
infirmity to produce death or
disability for which compensation is
sought. 

Varner v. Water Loo, Ind., Full Commission Opinion filed

March 30, 1998 (E608272); citing 1 Arthur Larson, The

Law of Worker’s Compensation § 12.21 (1993).  Thus,

under the facts of this case, the claimant is entitled

to workers’ compensation benefits for the medical

treatment she received after May 7, 2015.

With regards to the temporary total

disability, I find that these benefits should not end

until September 30, 2015.  Dr. Rooney removed the

claimant from work for eight weeks beginning on

August 5, 2015.  That eight week time period would run

through September 30, 2015.

For the aforementioned reasons, I find that

the claimant proved by a preponderance of the evidence

that her compensable shoulder injury sustained on

April 30, 2015 was a factor in the need for the

treatment she received after May 7, 2015.  I also find

that the claimant should be granted temporary total

disability benefits beginning on May 7, 2015 through
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September 30, 2015.  Therefore, I dissent from the

findings of the majority.  

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

PHILIP A. HOOD, Commissioner


