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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed February 8, 2017.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at a pre-hearing conference conducted on
November 16, 2016 and contained in a pre-
hearing order filed that same date are
hereby accepted as fact.

2. Claimant has failed to meet her burden of
proving by a preponderance of the evidence
that she is entitled to additional medical
treatment from Dr. Arnold or treatment
prescribed by him for her compensable injury.
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We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant failed to meet her burden of proving by a

preponderance of the evidence that she is entitled to

additional medical treatment from Dr. Arnold or

treatment prescribed by him for her compensable injury.

Factual and Medical Background

The claimant is a fifty-three year old female

who is employed by the respondent-employer as a

housekeeping supervisor.  The claimant suffered a prior

knee injury in 2010 while working for the respondent. 

The previous injury was treated and the claimant

returned to work without restrictions.  The claimant

sustained a admittedly compensable injury to her right

knee on January 1, 2016.  An MRI taken on January 22,

2016 revealed a complete tear of the medial meniscus. 

The claimant received treatment from Dr. Marcus Heim,

who performed an arthroscope on February 15, 2016.

A Functional Capacity Evaluation was performed

on June 2, 2016 and placed the claimant the light duty

category.  Based on this evaluation, Dr. Heim released

the claimant on May 29, 2016 to full duty with the



Villasenor-G601271 4

following restrictions: ability to stand and walk on

occasional basis, no limitations on sitting, lifting 20

pounds occasionally, occasionally carrying up to 30

pounds and push up to 50 pounds of force on occasional

basis.  On that same day, Dr. Heim determined that the

claimant had reached maximum medical improvement and

stated that the claimant would remain symptomatic from

her osteoarthritis.  Dr. Heim also assessed an

impairment rating of 10% to the right lower extremity

which equates to 4% of the whole person.

On August 24, 2016, the claimant exercised her

one-time change of physician right changing from Dr.

Heim to Dr. Chris Arnold.  The claimant saw Dr. Arnold

on September 6, 2016.  Dr. Arnold performed an x-ray

during the initial visit which showed “early medial

joint space narrowing worse on R side. When compared to

the X-ray from January of 2016 prior to Knee scope the

degeneration is not as severe.”   Dr. Arnold’s plan

consisted of prescribing medication and physical

therapy, home exercises, and an injection.  However,

this treatment was denied by the respondent.

In Dr. Arnold’s note he stated, “A/P R knee

scope in February with miniscal repair. Seems to have
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accelerated her knee degeneration [sic].  OA is directly

related to her knee injury at work.”  

Opinion

An employer shall promptly provide for an

injured employee such medical treatment as may be

reasonably necessary in connection with the injury

received by the employee.  Ark. Code Ann. §11-9-508(a). 

The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v.

Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543

(1999).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. 

Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676

S.W.2d 750 (1984).

A preexisting disease or infirmity does not

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity

to produce the disability for which compensation is

sought.  See Nashville Livestock Commission v. Cox,

supra; Minor v. Poinsett Lumber & Mfg. Co., 235 Ark.

195, 357 S.W.2d 504 (1962); Conway Convalescent Center

v. Murphree, 266 Ark. 985, 588 S.W.2d 462 (Ark. App.

1979).
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Dr. Arnold opined in his September 6, 2016

report that the meniscal repair accelerated the

claimant’s knee degeneration and that the osteoarthritis

is directly related to her knee injury at work. 

Additionally, Dr. Arnold recommended treatment for the

claimant that he obviously believed to be reasonable and

necessary.

Dr. Heim offered a different opinion from that

of Dr. Arnold.  The Commission has the duty of weighing

medical evidence as it does any other evidence and the

resolution of conflicting evidence is a question of fact

for the Commission.  Public Employee Claims Div. v.

Tiner, 37 Ark. App. 23, 822 S.W.2d 400 (1992).   

Dr. Heim opined that the claimant’s continuing

pain was from osteoarthritis and was not related to the

work injury.  In his note from the claimant’s follow up

visit on April 13, 2016, Dr. Heim stated, “I think [it]

is difficult to determine how much of her symptoms are

from her meniscus pathology and how much from her

osteoarthritis.  If at her next visit she does not feel

she can return to her normal job description we will

have to have the discussion about a functional capacity

evaluation.”  Less than one month later, on May 9, 2016,
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Dr. Heim declared, “this patient is back to her normal

job description but it is more than her knee will take

for an extended period of time.  Her symptoms at this

point are entirely due to her osteoarthritis.”  Dr. Heim

stated this opinion without even a hint as to what facts

he based his decision on.

In deriving his opinion, Dr. Heim seems to

have ignored the fact that the claimant did not have

pain connected to osteoarthritis until after her work-

related injury and subsequent surgical procedure which

was performed by him.  The claimant was performing her

job duties without problems prior to January 1, 2016. 

The arthritis, which she had prior to this injury, was

asymptomatic.  Based on these facts, I assess greater

weight to the opinion of Dr. Arnold.

An aggravation is a new injury resulting from

an independent incident and being a new injury with an

independent cause, it must meet the definition of a

compensable injury in order to establish compensability

of the aggravation.  Actronix, Inc. v. Curtis, 2007 Ark.

App. LEXIS 649 (2007).  To show compensability for a

specific incident aggravation one does not need to show

major cause. Rather, the claimant is only required to
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show that her injury was a factor in her need for

treatment. Williams v. L & W Janitorial, Inc., 85 Ark.

App. 1, 145 S.W.3d 383 (2000).

The aggravation of the claimant’s

osteoarthritis is compensable.  But for the claimant

suffering a compensable injury, the scope which,

according to Dr. Arnold accelerated the claimant’s knee

degeneration, would not have been necessary.  Clearly

the compensable injury is a factor in the claimant’s

need for treatment.  Therefore, I find that the work-

related injury aggravated the claimant’s pre-existing

degenerative condition, that the injury was a factor in

the claimant’s need for additional treatment, and that

the treatment recommended by Dr. Arnold to treat the

aggravation is reasonable and necessary.  

Thus, I find that the claimant has proven by a

preponderance of the evidence that she is entitled to

additional medical treatment as recommended by Dr.

Arnold.   

For the foregoing reasons, I must dissent from

the majority opinion.

                               
 PHILIP A. HOOD, Commissioner


