
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G509067

KENNETH VANN, 
EMPLOYEE CLAIMANT

FEDEX FREIGHT, INC., SELF-INSURED
EMPLOYER     RESPONDENT NO. 1

SEDGWICK CLAIMS MANAGEMENT SERVICES,
INSURANCE CARRIER/TPA     RESPONDENT NO. 1

DEATH & PERMANENT TOTAL     RESPONDENT NO. 2
DISABILITY TRUST FUND

ORDER FILED DECEMBER 15, 2017

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by the HONORABLE MARC I. BARETZ,
Attorney at Law, West Memphis, Arkansas.

Respondent No. 1 represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas. 

Decision of the Administrative Law Judge: Affirmed as
Modified.

OPINION AND ORDER

Respondent No. 1 appeals and the claimant cross-

appeals an opinion and order of an Administrative Law Judge

filed on July 10, 2017.  In said Order, the Administrative

Law Judge, found, inter alia, that the claimant failed to

prove that he is permanently and totally disabled as a
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result of his November 30, 2015, compensable injury.  The

administrative law judge further found that the claimant is

entitled to twenty percent (20%) anatomical impairment and

seventy percent (70%) wage-loss as a result of his injury. 

We affirm the Administrative Law Judge finding

that the claimant has failed to prove that he is permanently

and totally disabled as a result of his November 20, 2015,

injury.  With regard to the Administrative Law Judge’s

findings concerning permanent physical impairment and wage

loss, we find as follows: 1) the amount of permanent

physical impairment sustained by the claimant as a result of

his compensable injury is reduced from twenty percent (20%)

to five percent (5%), and 2) the claimant’s award of wage

loss is reduced from seventy percent (70%) to twenty percent

(20%).

I. Permanent Physical Impairment

Permanent impairment is any permanent functional

or anatomical loss remaining after the healing period has

been reached.  Thompson v. Mountain Home Samaritan Vill.,

2014 Ark. App. 493, 384 S.W.2d 873 (2014); Ark. Code Ann.

§11-9-102(4)(F)(ii)(repl. 2012).  Injured workers bear the

burden of proving by a preponderance of the evidence that
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they are entitled to an award for a permanent physical

impairment.  See generally, Flowers v. Ark. State Police,

2010 Ark. App. 99, 377 S.W.3d 339 (2010).  

It is the duty of this Commission to determine

whether any permanent anatomical impairment resulted from

the injury, and, if it is determined that such an impairment

did occur, the Commission has a duty to determine the

precise degree of anatomical loss of use.  Johnson v.

General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994);

Crow v. Weyerhaeuser Co., 46 Ark. App. 295, 880 S.W.2d 320

(1994).

Our workers' compensation statute provides that

"[a]ny determination of the existence or extent of physical

impairment shall be supported by objective and measurable

physical or mental findings."  Ark. Code Ann. § 11-9-

704(c)(1)(B) (Repl. 2002).  Objective findings are "those

findings which cannot come under the voluntary control of

the patient."  Ark. Code Ann. § 11-9-102(16)(A)(I) (Supp.

2009).  Complaints of pain cannot be considered when

determining physical or anatomical impairment.  Ark. Code

Ann. § 11-9-102(16)(A)(ii)(a).  Furthermore, test results

that are based upon the patient’s description of sensations
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produced by various stimuli are clearly under the voluntary

control of the patient, and therefore, by statutory

definition, do not constitute objective findings.  Burks v.

RIC, Inc., 2010 Ark. App. 862; 2010 Ark. App. LEXIS 887.

It is undisputed that the claimant’s healing

period ended on November 7, 2016.  There is conflicting

medical evidence in this claim, however, regarding the

degree of permanent physical impairment the claimant may

have sustained as a result of his compensable injury.  The

Commission has the authority to resolve conflicting evidence

and this extends to medical testimony.  Foxx v. American

Transp., 54 Ark. App. 115, 924 S.W.2d 814 (1996).  Moreover,

the Commission has the duty of weighing the medical evidence

as it does any other evidence, and the resolution of any

conflicting medical evidence is a question of fact for the

Commission to resolve.  Emerson Electric v. Gaston, 75 Ark.

App. 232, 58 S.W.3d 848 (2001); CDI Contractors McHale, 41

Ark. App. 57, 848 S.W.2d 941 (1993); McClain v. Texaco,

Inc., 29 Ark. App. 218, 780 S.W.2d 34 (1989).

Following his November 30, 2015, slip-and-fall

accident, the claimant complained of persistent numbness in

his fingers, toes, and forearms, occasional and intermittent
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bitemporal headaches with nausea, vomiting, photophopia,

scotomas, a burning sensation from his knees to his feet,

pain and pressure in his lumbar spine, bowel and bladder

incontinence, pressure under the bottoms of his feet, and

sexual dysfunction.  

In January of 2016, Memphis neurosurgeon, Dr.

Fereidoon Parsioon, concluded that MRI’s of the claimant’s

cervical and thoracic spine taken the month before showed no

findings “to explain” the claimant’s reported symptoms. 

Rather, these studies showed only chronic degenerative

changes with no direct nerve root compression or abnormal

cord signal.  Dr. Parisoon found that these findings were

consistent with the results of diagnostic studies performed

contemporaneously with the claimant’s November 30, 2015,

injury.

Based upon his treatment of the claimant, Dr.

Parsioon opined that the claimant’s problems with numbness

of his hands and feet were related to neuropathy, ulnar

nerve compression, and carpal tunnel syndrome as opposed to

a spinal cord injury.  In addition, Dr. Parsioon failed to

“objectively find” anything from the claimant’s diagnostic

studies to explain his brain and cervical spine-related,
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subjective complaints.  Finally, Dr. Parsioon noted a

significant difference in the way the claimant walked while

under his direct observation as opposed to when he was not,

which suggested symptom magnification.

On July 6, 2016, Memphis orthopedic physician, Dr.

Robert Jones, stated that no “real objective orthopedic

problems” were found upon examination of the claimant. 

Therefore, Dr. Jones opined that the claimant had sustained

no permanent physical impairment as a result of his November

30, 2015, compensable injury. 

Likewise, on July 26, 2016, pain management

specialist, Dr. Alan J. Kraus, found that the claimant’s

lumbar and cervical MRI reports reflected degenerative disc

disease as opposed to an acute injury.  Dr. Kraus diagnosed

the claimant with coccydynia, for which he offered no

impairment rating.

Only one of the claimant’s treating specialists  

opined that the claimant had sustained permanent physical

impairment as a result of his November, 2015, injury, and,

even then, he failed to correctly assess that impairment. 

This physician was neurologist, Dr. Alan Nadel, to whom the

claimant was referred by his primary care physician when he
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could find no clinical basis for the claimant’s complaints. 

In compliance with Ark. Code Ann. § 11-9-522(g),

the Commission adopted the AMA Guides to the Evaluation of

Permanent Impairment, (4th ed. 1993) the “Guides” with the

enactment of Commission Rule 34.  By his own admission, Dr.

Nadel initially used the 6th Edition of the Guides when

assessing the claimant with ten percent (10%) permanent

physical impairment, thus clearly evincing Dr. Nadel’s

unfamiliarity with the process of assessing anatomical

impairment for the purpose of calculating workers’

compensation benefits.  When this error was brought to his

attention, Dr. Nadel used the 4th Edition of the Guides to

find that the claimant sustained “25-35%” permanent physical

impairment due to his neurologic deficits.  More

specifically, Dr. Nadel used Table 72 on page “3/1110"1

Category IV to assess the claimant with twenty-five percent

(25%) permanent physical impairment to his lumbosacral

spine, and the fourth (4th) paragraph in the right hand

column on page 3/95 to assess the claimant with thirty-five

percent (35%) permanent physical impairment pursuant to his

1

 An obvious clerical error sine there is no page “3/1110"
in the Guides. 
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cervicothoracic spinal cord injury.  This, too, was in error

in that Table 72 on page 3/110 of the 4th edition of the

Guides reveals that the whole-body permanent physical

impairment rating under Category IV for the lumbosacral

spine is twenty-percent (20%), not twenty-five (25). 

Furthermore, the “fourth paragraph in the right hand column

on page 3/95" of the 4th Edition of the Guides provides an

overview of how the DRE Model works with regard to the

rating the spine in general.  Therefore, it is not a proper

tool for assessing a cervicothoracic permanent physical

impairment rating. 

Upon review of the claimant’s medical records, to

include the results of objective diagnostic studies and the 

opinions of several physicians, and considering the

claimant’s persisting back symptoms for which he continues

in pain management, we find that the claimant has sustained

some degree of permanent physical impairment as a result of

his November, 2015, lumbar injury.  Rather than the twenty

percent (20%) permanent physical impairment rating assessed

by the Administrative Law Judge, however, by utilizing Table

75(II)(B) on page 3/113 of the 4th Edition of the Guides,

the Full Commission finds that the claimant has sustained
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five percent (5%) permanent physical impairment as a result

of his compensable injury. 

II. Permanent Partial Disability

a. Permanent Total Disability

Permanent total disability means inability,

because of a compensable injury or an occupational disease,

to earn any meaningful wages in the same or other

employment. Ark. Code Ann. § 11-9-519(E)(1)(Repl. 2002). 

The claimant has the burden of proving that he is unable to

earn meaningful wages.  Ark. Code Ann. § 11-9-519(E)(2).

Attendant factors relevant to whether a claimant is unable

to earn any meaningful wages include medical evidence, age,

education, experience and other circumstances reasonably

related to a claimant’s earning power. Rutherford v. Mid-

Delta Community Servs., Inc. 102 Ark. App. 317, 285 S.W.3d

248 (2008). 

The claimant, who was in his early sixties at the

time of the April, 2017, hearing on this claim, is a high

school graduate, he has additional training in engineering,

he has extensive supervisory experience, he has owned and

operated a liquor store and a fence company, and he has

assisted his wife with her advertising business.
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Furthermore, the claimant completed Master Gardner’s

certification following his compensable injury, during the

course of which he was required to perform some office

duties, such as answering the telephone. 

Although the claimant’s treating neurologist, Dr.

Nadel, opined that he is unable to return to his former

duties as a truck driver, both the claimant and his wife

testified that there are some jobs to which he could return. 

Finally, the claimant currently receives social security

benefits, and he has failed to even attempt to return to

work due, in part, to other, unrelated physical conditions

such as carpal tunnel syndrome.  

Based on the above and foregoing, the claimant has

failed to prove by a preponderance of the evidence that his

November 20, 2015, compensable injury rendered him unable

earn any meaningful wages in the same or another profession. 

Rather, the weight of the evidence in this claim

demonstrates that the claimant currently lacks the

willingness to return to work, partly because of other

disabling conditions from which he also suffers.  Therefore,

we find that the claimant has failed to prove that he is

entitled to permanent and total disability benefits as a
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result of his compensable injury. 

b. Wage Loss 

While we find that the claimant is entitled to

wage-loss as a result of his November, 2015, compensable

injury, we find that seventy percent (70%) wage loss is

excessive and should, therefore, be reduced.  Wage-loss is

the extent to which a compensable injury has affected a

claimant’s ability to earn a livelihood.  Emerson Elec. v.

Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).  When a

claimant has an impairment rating to the body as a whole,

the Commission has the authority to increase the disability

rating based upon wage-loss factors.  Lee v. Alcoa

Extrusion, Inc., 89 Ark. App. 228, 201 S.W.3d 449 (2005). 

The Commission is charged with the duty of determining

disability based upon a consideration of medical evidence

and other factors affecting wage-loss such as the claimant’s

age, education, and work experience. Id. In addition, a

claimant’s motivation to work, post-injury income,

credibility, and demeanor may be considered by the

Commission in determining wage-loss.  Henson v. Gen. Elec.,

99 Ark. App. 129, 257 S.W.3d 908 (2008).

Upon consideration of the same factors used to
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assess whether the claimant was left permanently and totally

disabled as a result of his injury, we find that the

claimant is entitled to twenty percent (20%) wage loss as a

result of his compensable lumbar injury.  Therefore, the

Administrative Law Judge finding concerning wage loss is

modified to reflect an award of twenty percent (20%) wage

loss.

III. Conclusion

The claimant has failed to prove by a preponderance of

the evidence that is permanently and totally disabled as a

result of his compensable injury.  Therefore, we affirm this

finding.  Further, the claimant has proved that he is

entitled to an award of five percent (5%) anatomical

impairment and twenty percent (20)%) wage loss. 

IT IS SO ORDERED.   

                                                 

S. DALE DOUTHIT, Chairman

___________________________________

CHRISTOPHER L. PALMER, Commissioner 
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Commissioner Hood dissents.

DISSENTING OPINION

I dissent from the majority opinion, finding that

the claimant failed to prove that he is permanently and

totally disabled as a result of his November 30, 2015

injury. 

Factual & Medical Background

The claimant is 59 years old and worked as a truck

driver for the respondent-employer from January 1997 until

November 30, 2015, when his work accident occurred.  The

claimant testified that his accident occurred in the

following manner:

Q Okay.  All right.  So, let’s fast
forward to the accident day,
November 30, 2015.  Were you off
duty at the time?

A Yes.

Q What were you doing?

A Well, I just walked through the
guard shack, signed in, I think, It
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was somewhere between 5:30 and
5:40.  I don’t know the exact time,
and I talked to the guard for a few
seconds, then, walk through.  It
was raining, it was cold, and as
soon as I had gotten to my tractor
to the driver’s side, when I turned
left, that’s when my feet came out
from underneath me.  I remember
grabbing the mirror on the fender
and that’s the last thing I
remember.

According to the claimant, he remained unconscious for a

period of 40 to 45 minutes following his fall.

The claimant was transported to Regional Medical

Center of Memphis via ambulance.  The claimant presented

with complaints of headache and bilateral upper extremity

and lower extremity numbness to soft touch.  The claimant

was diagnosed with “[c]oncussion - prolonged LOC (~45

minutes); Blunt Trauma; Paresthesia (Neuropathy)”.  

The work release provided for the claimant on

November 30, 2015 noted restrictions of “No driving until

numbness in hands and feet resolve or until cleared by

neurology/PCP.  Use cane or rolling walker as needed to

stand or walk”.  The release allowed for the claimant to

return to work on December 7, 2015.

The claimant was seen next by Dr. Donald Edgerty
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at MedPost Urgent Care Clinic on December 5, 2015.  The

claimant was assessed with paresthesia of skin and

postconcussional syndrome.  The claimant’s work restrictions

were extended and the claimant was referred to a

neurologist, Dr. Alan Nadel.  

The claimant first saw Dr. Nadel on December 16,

2015.  Dr. Nadel’s medical records from this visit noted the

following assessment:

I believe this gentleman has suffered a
traumatic cervical cord injury and he
really needs an MRI scan.  I have
discussed that with him and his case
manager, Judy Janelli.  I am going to
hold off on any physical therapy at the
present time since he is improving
steadily but I have a feeling he will be
requiring [physical therapy] in the long
run.  It is my hope that he will
continue to improve and may even get
back to normal.  The good sign is that
he is improving steadily with this
illness.  I will obtain an MRI of the
cervical spine and then make further
recommendations.  He will stay off from
work at this point since he really can’t
drive a truck or get about on his own.

The claimant underwent an MRI on December 23,

2015.  The results of the MRI are as follows:

FINDINGS: There is mild multilevel
degenerative disc disease.  Vertebral
body height, curvature and alignment are
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unremarkable.  Bone marrow signal
intensities are otherwise unremarkable. 
There is no abnormal cord signal or
volume loss.  There is no canal stenosis
or cord compression.  Paravertebral soft
tissues are unremarkable.  There is no
mass lesion or abnormal fluid
collection.

The conus terminates at the level of L1. 
There are mild multilevel degenerative
changes, most noticeable at T9/10, where
a broad left eccentric disc bulge and
facet arthropathy result in minimal
thecal sac compression and subarachnoid
space narrowing.  However, there are no
levels of subarachnoid space effacement
or focal asymmetric neural foraminal
stenosis.

IMPRESSION:

1. Mild multilevel degenerative changes
and degenerative disc disease as
detailed above, but no levels of canal
stenosis, cord compression or abnormal
cord signal.

2. No acute bony abnormality, vertebral
body compression or malalignment.

COMMENT: Findings appear chronic in age.

Dr. Nadel saw the claimant again on December 30,

2015.  Dr. Nadel’s assessment from this visit stated:

ASSESSMENT: I suspect this gentleman
suffered a flexion/extension injury when
he fell and it was set up because of the
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compromised cord at C4-5.  I do not see
any type of increased enhancement of the
spinal cord itself.  I think at this
point I would like him to see a
neurosurgeon at least to get the
neurosurgical opinion about the cervical
spondylosis and then work with physical
therapy.  I am not certain he will be a
surgical candidate just yet but I would
certainly like that input.  I have
discussed that with him and his case
manager, Judy Janelli.  I am also going
to give him a trial of Gabapentin
starting at 300 mg. a day and then
b.i.d.  He will give me a progress
report.

A work release dated December 30, 2015 stated that

the claimant was to remain off work until his follow-up

appointment.  Dr. Nadel referred the claimant to Dr.

Freidoon Parsioon.

The claimant’s initial visit to Dr. Parsioon was

on January 7, 2016.  Dr. Parsioon noted the following

Impressions:

1. Paresthesia and numbness of the
bilateral upper extremities and
bilateral lower extremities.

2. Status post fall with head trauma and
loss of consciousness.

3. Intermittent bitemporal headaches.

4. Complaints of lack of erection and
bowel/bladder incontinence.

Based on the aforementioned impressions, Dr.
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Parisoon devised this plan:

I explained the findings of his studies
to him.  I told him that I am going to
evaluate him with an MRI of the head
with-and-without contrast.  I will also
request Dr. Alan Nadel do EMG/NCVs of
the bilateral arm and legs on him.  This
gentleman’s rectal examination was
completely normal; however, because of
complaints of sexual problems and
bowel/bladder incontinence he needs to
have a urology consult by Dr. Michael
Alabaster.  He also needs to be
evaluated with an MRI of the lumbar
spine because of his complaints of back
pain.  I explained all this in detail to
him, his wife, and his caseworker.  I
will see him back afer all of this is
complete for further recommendations. 
He is to stay off work.  I explained to
him that he needs to see his primary
care physician about his high blood
pressure.  I also gave him a
prescription for a rolling walker.

The claimant underwent an EMG/NCV which was

performed by Dr. Nadel on January 15, 2016.  The study

revealed “bilateral carpal tunnel entrapment, worse on the

right where there is slight delay of the median motor

latency at his wrist, but no denervation”; “slowing of the

right ulnar nerve at his elbow but no denervation”; “poly

neuropathy in his legs with denervation of the EDB’S

bilaterally and significant slowing of the peroneal nerves”;

and “irritability of the paraspinal muscles L>R suggesting



Vann-G509067 19

lumbar radiculopathy”.

A MRI of the claimant’s lumbar spine taken on

January 18, 2016 showed:

1. Retrolisthesis L4-5-indeterminate.

2. Lumbar spine intervertebral
osteochondrosis, spondylosis, and facet
joint arthropathy-chronic.

3. Borderline left neuroforaminal
stenosis L5-S1-indeterminate.

4. Bulging annuli fibrosus L2-3, L3-4,
L4-5, and L5-S1-indeterminate.

5. Borderline acquired lumbar spinal
canal stenosis L2-3, L3-4, and L4-5-
indeterminate.

On February 16, 2016, the claimant presented to

Dr. Alan Alabaster’s office with complaints of urge

incontinence “since accident 11/15 in which he had

concussion and possible cervical flexion/extension injury,

still c/o of unsteady gait, numbness in hands and feet and

urge incontinence” and organic impotence since 11/15

accident.  Dr. Alabaster prescribed medications to treat

these conditions.

A second cervical spine MRI was taken on March 8,
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2016.  The following opinions were noted:

1.  No significant change from
12/23/2015.

2.  Degenerative cervical spondylosis
with multilevel intervertebral
osteochondrosis.

3.  Mild acquired spinal canal stenosis
at C3-4, C4-5 and C5-6 and borderline
spinal canal caliber at C6-7.

4.  Multilevel neuroforaminal stenoses
as detailed above level by level,
without interval changes.

COMMENT: Multilevel abnormalities noted
above considered chronic in age.

On March 10, 2016 the claimant returned to see Dr.

Parisoon.  Dr. Parisoon explained to the claimant that “his

problems with the numbness of the hands and feet are related

to neuropathy, ulnar nerve compression, and carpal tunnel

syndrome that was evident on the EMG/NCV”.  Dr. Parisoon

prescribed nine sessions of physical therapy and continued

the order for the claimant to remain off work.

Dr. Nadel treated the claimant with physical

therapy, occupational therapy, and injections.  Dr. Nadel’s

November 7, 2016 records noted the following assessment:
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At this point, I had a long discussion
with him and his case manager, Judy
Janelli.  I still feel this gentleman is
unable to go back to work and drive but
his progress is slow.  He still may
improve but it is going to be a long
time in the future and he may never get
back to normal.  I do feel he has
reached maximum medical improvement and
cannot work.  He certainly cannot work
as a long distance driver. (Emphasis
added)

He does have evidence of bilateral
carpal tunnel which became symptomatic
after the injury although it is my
feeling that the carpal tunnel itself
may have actually pre-dated the injury
but became symptomatic with the cord
injury itself.  The two are interrelated
and I will fill out the work
restriction/physical ability assessment.

He did have neuropathy on his EMG as
well which I feel is probably not
related to the injury itself but, again,
it may have become symptomatic as a
result of the cervical cord injury.

He has also noticed marked decrease in
his coccygeal pain.  He said that after
the second injection[,] which was a
month ago, it is now down to 2/10 where
he did not appreciate this kind of
improvement with the first injection. 
He is vastly improved in that regard;
however, it is still slightly
symptomatic but not interfering with his
ability to function.  I feel it is still
an open question whether he may require
a third injection if the pain should
become worse.
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The claimant has remained off work since his fall. 

To be productive, the claimant has taken gardening classes

at Tennessee State University.  As part of his curriculum,

the claimant was required to complete an internship.  The

claimant testified that his internship entailed answering

the telephone at a nursery.

Dr. Nadel indicated that the claimant has an

impairment rating of 25% based on Table 72 on page 3/110. 

According to Dr. Nadel, the claimant falls within Category

IV which would place his impairment rating at 20%2.

Opinion

A.C.A. §11-9-519(e)(1) and (2) define permanent

total disability as the inability because of compensable

injury to earn any meaningful wages in the same or other

employment.  The same factors considered when analyzing

wage-loss disability claims are usually considered when

analyzing permanent and total disability claims.  See A.C.A.

§11-9-519(c) and Rutherford v. Mid Delta Community Services,

Inc., 102 Ark. App. 317, 285 S.W.3d 248 (2008).  The factors

2It appears that Dr. Nadel looked at the wrong line when
reviewing the Guides and indicated a 25% impairment instead of a
20% impairment.
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to be considered include the worker’s age, education, work

experience, medical evidence and any other matters which may

reasonably be expected to affect the worker’s future earning

power.  Additionally, motivation, post-injury income,

credibility, demeanor, prior work history and education are

factors to be considered.  Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark.

App. 313, 663 S.W.2d 946 (1984); Curry v. Franklin Electric,

32 Ark. App. 168, 798 S.W.2d 130 (1990), 54 Ark. App. 130,

923 S.W.2d 886 (1996).

An analysis of these factors reveals that the

claimant is entitled to permanent and total disability

benefits.  The claimant is 59 years old.  The claimant

graduated from high school and also earned a two-year

nuclear engineering degree.  

The claimant’s past work experience includes

owning a liquor store and a fence company; working as a

nuclear engineer; and working as a truck driver for the

respondent-employer from January 1997 until November 30,

2015.

As a result of the claimant’s work accident, he

suffered a concussion, a cervical injury, bladder
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incontinence and impotence.  Also, the claimant has a

permanent impairment as a result of this work accident.  The

symptoms from the claimant’s injuries include pain, numbness

in his hands and feet, and an unsteady gait.  Additionally,

the medical evidence and lay testimony demonstrate that the

claimant’s previously asymptomatic bilateral carpal tunnel

became symptomatic after his work accident, causing numbness

in his hands.  Because of the numbness in the claimant’s

hands, he is unable to write despite having undergone both

occupational and physical therapy.  Based on his treatment

of the claimant, Dr. Nadel offered a medical opinion that

the claimant cannot work.

The claimant has demonstrated his motivation to

work by returning to school at Tennessee State University to

study to become a master gardener.  The claimant even

testified that he believes he can perform light duty work,

such as answering telephones.  Although it is noble that the

claimant is willing to return to the workforce and desires

do so, the fact is that he is simply unable to do so. 

Despite the claimant’s belief that he can do some light duty

work, his treating physician has stated unequivocally that

he cannot work.  Based on Dr. Nadel’s opinion and all other
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relevant factors, I find that the claimant has met his

burden of proving by a preponderance of the evidence that he

is permanently and totally disabled.

For the foregoing reasons, I must dissent from the

majority opinion.

    
_______________________________

PHILIP A. HOOD, Commissioner


