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OPINION FILED DECEMBER 15, 2017

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant appears pro se.

Respondents represented by the HONORABLE LEE J. MULDROW,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed August 2, 2017.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at a pre-hearing conference conducted on
January 18, 2017 and contained in a pre-
hearing order filed that same date are
hereby accepted as fact.

2. Claimant has failed to meet his burden of
proving by a preponderance of the evidence
that he suffered a compensable injury to his
low back while employed by respondent.

We have carefully conducted a de novo review



Thoummany-G604317 2

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant has failed to meet his burden of proving by

a preponderance of the evidence that he suffered a

compensable injury to his low back while employed by

respondent.

Factual and Medical Background

The claimant is 39 years old and worked for

the respondent-employer as a mat roller.  The claimant

explained that his duties included rolling wet mats,

loading them onto a cart, and rolling the cart

approximately 30 feet.  According to the claimant, the

cart weighed 80 to 100 pounds once it was filled with

mats.  

On March 1, 2015, the claimant was injured

while rolling a full cart of mats.  The claimant

explained how the accident occurred in his testimony, as

follows:

Q  Okay.  Tell me what happened on
March 1, 2015.

A I was working and filling up
this cart and I was working
third shift, so I was filling
up the cart and I was trying to
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pull it –- I mean I was
starting to push it and I
couldn’t push it, so I had to
pull it and I heard a pop.  And
I was like, man, it was kind of
sore.

Q Where did you hear this pop?

A In my back.

Q In your low back?

A Yes.

The claimant testified that he continued to

work after the incident.  The claimant reported the

incident to his supervisor, Chuck Kuhlman, the next day. 

The claimant and Kuhlman completed an accident report,

which Kuhlman assured the claimant he would hand in to

HR the following morning.  The respondent did not

dispute that an accident report was completed.

The respondent-employer did not send the

claimant for treatment; so, he continued to work despite

his pain.  The claimant eventually sought treatment on

his own on April 24, 2015.  The claimant first sought

treatment at Mission Family Practice.  The claimant gave

a history of onset “2 weeks ago”.  The claimant

testified that he reported he was injured at work

despite the fact that the medical notes from that visit
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indicated, “there is no injury”.  The impression noted

was lumbar disc disease.  The patient plan was gentle

stretching exercises and see chiropractor for

adjustments.

The claimant returned to Mission Family

Practice on May 27, 2015.  The assessment from this

visit was lumbar disc displacement, recurrent.  The

impression was “[c]onsider MRI L Spine”.  The claimant

sought chiropractic treatment from Dr. Eric Phipps

beginning on September 11, 2015 and continuing until

October 13, 2015.

The claimant was seen next for medical

treatment at MedExpress on March 30, 2016.  The

claimant’s diagnosis was back pain with sciatica.  He

was prescribed medication and instructed to apply moist

heat to affected area 4 to 6 times a day, and to follow

up with a back specialist.

The claimant was seen by Dr. Charles Irving at

Mercy Clinic Lowell on May 16, 2016.  The

Assessment/Plan section of the medical note read:

Right leg lumbar radiculopathy,
severe, from a right L5-S1 disc
extrusion - I had a long discussion
with the patient.  I told him this
is an elective condition however he
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has been struggling for a year and
is miserable.  He cannot work.  He
has tried all sorts of nonoperative
modalities without any relief, and
frankly, with as large a piece as he
has, I do not think this is going to
get much better without surgery.  I
gave him the options of continued
nonoperative management or surgery,
and he was adamant that something
needed to be done in the operating
room.  I discussed the usual
risks[,] benefits and alternatives
of a right-sided laminotomy and
discectomy at L5-S1.  He understands
these and would like to proceed. 
Apart from smoking, he’s pretty
healthy, so we’ll try [to] get him
on the surgical schedule in the near
future.  I will meet with him in the
preoperative area.

The claimant underwent surgery performed by

Dr. Charles Jones on June 3, 2016.  The claimant was

released to return to light duty work beginning August

3, 2016 with the restriction of “no lifting more than

40lbs”.  The restrictions were to be adhered to until

the claimant’s follow-up appointment in 6 weeks.

The claimant testified that the respondent-

employer would not give him light duty work so he

obtained a full release and returned to full duty.  The

claimant stated that he worked for approximately two

weeks before being terminated for accumulating too many

points due to absences. 
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The claimant’s former roommate, Adam

Latskoson, testified that on the morning of March 1,

2015, the claimant came home talking about his injuries. 

The claimant told Latskoson that he injured his back

pushing carts at work.  Latskoson also testified that

the claimant complained of lower back pains and that it

was hard for him to walk or bend over.

The plant manager, Justin Permenter, testified

that he observed that the claimant was favoring his back

or legs.  Permenter stated that he asked the claimant

about the limp and the claimant told him that it was an

injury that he had sustained or something that he had

prior to working at Cintas.  Permenter testified further

that he asked the claimant was the injury work-related

and the claimant told him “no” and that he was seeing a

chiropractor.  Permenter stated that this conversation

took place in early 2015.

The senior HR manager, Tonya Hammock,

testified the claimant never reported his injury to her. 

According to Hammock, she interviewed the claimant for a

different position in November of 2015.  As part of that

interview, Hammock asked the claimant if there was

anything that would keep him from performing the
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assigned work.  The claimant indicated to Hammock that

there was nothing that would keep him from performing

the job.  Additionally, the claimant did not indicate

that he was having physical problems that he needed to

have accommodated.

Opinion

In order to prove a compensable injury as a

result of a specific incident which is identifiable by

time and place of occurrence, the claimant must

establish by a preponderance of the evidence: (1) an

injury arising out of and in the course of employment;

(2) that the injury caused internal or external harm to

the body which required medical services or resulted in

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code Ann. §11-9-

102(16), establishing the injury; and (4) that the

injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code

Ann. §11-9-102(4)(A)(i)(Repl. 2002).  Should the

claimant fail to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of the claim, compensation must be

denied.  Mickel v. Engineering Speciality Plastics, 56
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Ark. App. 126, 938 S.W.2d 876 (1997).

The claimant’s low back injury meets all the

requirements of compensability.  The claimant was

injured in a specific incident in the course and scope

of employment.  The claimant testified that on March 1,

2015, he sustained an injury to his lower back while

attempting to pull a cart of mats.  The testimony of the

claimant was corroborated by the testimony of Adam

Latskoson who testified that the claimant told him that

he had injured his back at work pushing a cart. Also,

the incident described by the claimant was the type that

could cause the injury sustained by the claimant.   

A question arose as to whether the claimant’s

back injury occurred at work because his medical records

did not indicate that the injury was work-related and

because of the testimony of Permenter.  The claimant

testified that he reported that he was injured at work

to his medical providers.  The claimant explained:

Q ...  The doctor’s note here
[from Mercy Clinic Orthopedics]
is, ‘He has not noted any
particular trauma.’  It would
appear from this note that you
didn’t tell the doctor about a
job injury or an accident or an
injury on the job.
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A I mean I told them on my first
visit, so I don’t know what
happened with their comments
because I told them because I
was in so much pain.  I
remember I was in so much pain
on that I was on the floor
waiting to get in the office
and I told them. 

Additionally, the September 11, 2015 records

from Dr. Phipps indicated that the type of insurance the

claimant planned on using to help pay for his accident

was workers’ compensation insurance.  Also, Dr. Irving’s

May 16, 2016 note states that the claimant had been

“struggling for a year”.  Clearly the claimant related

his back pain to his work-related accident and not some

prior injury as suggested by Permenter.  Finally,

perhaps the most persuasive evidence of a work-related

accident is the fact  that the claimant completed an

accident report one day after the accident occurred. 

The respondent indicated that it did not challenge the

fact that the claimant completed an accident report with

his supervisor.

There were also objective findings of the

claimant’s back injury.  An MRI revealed a right L5-S1

disc extrusion.  The injury required medical services. 

The extrusion was treated with medication, physical
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therapy and surgery.

Based on the aforementioned, the evidence

preponderates that the claimant’s injury to his low back

was caused by the work accident on March 1, 2015. 

Therefore, I find that the claimant established by a

preponderance of the evidence that he sustained a

compensable injury to his low back.

For the foregoing reasons, I must dissent from

the majority opinion.

    
_______________________________
PHILIP A. HOOD, Commissioner


