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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G600122

SHELLY STURGES, EMPLOYEE  CLAIMANT

CARE MANOR OF BAXTER COUNTY, 
SELF-INSURED EMPLOYER RESPONDENT

OPINION FILED AUGUST 16, 2017

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
“RICK” SPENCER, Attorney at Law, Mountain Home,
Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed January 30, 2017.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is
constitutional; Claimant’s motion to recuse is
hereby denied.
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4. Respondents have proven by a preponderance of
the evidence that Claimant’s claim for
additional benefits in connection with her
stipulated compensable left shoulder injury is
barred by the statute of limitations.

5. Claimant has not proven by a preponderance of
the evidence that she sustained a compensable
injury to her back, neck, shoulders, arms,
hands, hips, legs, and knees by either
specific incident or gradual onset.

6. Because of the above finding, the remaining
issues–when did claimant provide notice of her
alleged injuries; whether she is entitled to
reasonable and necessary medical treatment of
her alleged injuries, and to additional
treatment of her stipulated compensable left
shoulder injury; and whether Respondents are
entitled to an offset or a credit–are moot and
will not be addressed.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full
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Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion.  I concur with the

majority’s finding that the respondents have proven by a

preponderance of the evidence that the claimant’s claim

for additional benefits in connection with her

stipulated compensable left shoulder injury is barred by

the statute of limitations; the claimant has not proven

by a preponderance of the evidence that she sustained a

compensable injury to her shoulders, arms, hands, hips,

legs, and knees by either specific incident or gradual

onset.
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However, I must respectfully dissent from the

majority opinion finding that the claimant has not

proven by a preponderance of the evidence that she

sustained a compensable injury to her back and neck.

Factual and Medical Background

The claimant worked for the respondent-

employer as a certified nursing assistant.  On April 15,

2013, the claimant sustained a compensable injury to her

left shoulder.  The claimant testified regarding the

last date of treatment as follows:

Q.  Did Ms. Wood’s clients pay for
treatment with respect to that
shoulder?

A.  Yes.

Q.  How much did they pay or what
did they pay for?

A.  Several visits to the doctor. 
Let me think.  An MRI and then
physical therapy.  It was next door
to Dr. Knox’s, I believe, Dr. Rauls
was in control of the physical
therapy.

Q.  What’s the last treatment you
had on your shoulder that they
covered?

A.  Probably physical therapy, the
final therapy.

Q.  When was that?
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A.  I can’t say for sure.  Within
six months of the injury.

Q.  Okay.  So it would have been, if
the injury was in April of 2013 the
last treatment they would have paid
for would have been before 2013
ended?

A.  Yes.

Dr. Rauls determined that the claimant had

reached maximum medical improvement on November 18,

2013.  The claimant filed Form AR-C seeking additional

medical treatment for this compensable injury on

February 11, 2016.

The claimant testified that pain in her neck,

back, arms, shoulders, legs, and knees gradually

developed as she performed her duties as follows:

Q.  Okay.  I want you to tell the
judge what caused the need for the
surgeries to the neck and the back.

A.  Well, I did work for many years
that entailed bending and lifting
and reaching, a lot of heavy work.

Q.  As a what?

A.  As a CNA.

Q.  What are you lifting and turning
and things of that sort?

A.  People, some people that were
very heavy.
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Q.  What would be the heaviest thing
you’d have to lift?

A.  Lift just by myself?

Q.  Well, if you needed help, that’s
fine, just what?  Were you lifting? 
Were you ever having to dead-lift
patients?

A.  Yes.  Sometimes patients that
weighed two to 300 pounds.

...

Q.  Now, you’ve indicated you had
separate injuries but you also had
gradual onset.  Why do you say you
had a gradual onset injury?

A.  Well, because as I worked, it
just, things just kept getting worse
and worse.  And I would notice that
when I would do particular heavy
stuff, like rolling a heavy,
dependent person, and holding them
up to change them, that gradually –-
and also with lifting, and gradually
my ailments got worse and worse and
worse to the point that I could no
longer do the job.

...

Q.  Can you really point, other than
the heavy lifting and turning
patients and moving patients and
changing their diapers, things of
that sort, can [you] point to any
really thing specifically that
happened in the last two years you
worked for your employer?

A.  Specifically, like an injury?
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Q.  Well, I mean, when you knew
things were getting worse.  Were
there things, was it just a number
of things or was it just one thing
or what?  Just tell us what was
going on the last couple of years
you were working for your employer.

A.  Well, it was getting worse.  I
can’t remember a specific like back
injury or something like that, I
just remember that gradually the
harder my work was, the worse my
pain was.  And sometimes I would
work very hard and I would hurt a
very lot.

The claimant received treatment from Dr. Simon

Abraham.  A medical record dated March 13, 2013

indicated, “has a relatively new complaint namely pain

in the low back radiating to her buttocks and then

radiating into her legs down to the knees.  She has

numbness and tingling in both her feet.”  In 2013 Dr.

Abraham’s notes reflected degenerative findings as a

source of the claimant’s low back pain.  An MRI taken on

January 19, 2015 revealed:

There is loss of normal curvature
with degenerative changes at C4-5,
C5-6 and C6-7 levels causing central
canal and neuroforaminal stenosis at
these levels secondary to bony spurs
and disc disease.  I do not see
edema in the cord but this is
certainly causing central canal and
neuroforaminal narrowing and places
the patient at high risk for injury



Sturges-G600122 8

to the cord as she had a whiplash
injury.

An MRI of the claimant’s lumbar spine also

revealed degenerative changes on several levels.

Opinion

I agree with the analysis and findings of the

majority regarding the statute of limitations for

additional medical treatment for the claimant’s

compensable left shoulder injury and the injuries to her

shoulders, arms, hands, hips, legs and knees.  However,

I find that the claimant’s injuries to her back and neck

are compensable.

(4)(A) “Compensable injury” means:
(ii) An injury causing internal or
external physical harm to the body
and arising out of and in the course
of employment if it is not caused by
a specific incident or is not
identifiable by time and place of
occurrence, if the injury is:
... (b) A back or neck injury which
is not caused by a specific incident
or which is not identifiable by time
and place of occurrence ....

A.C.A. §11-9-102 (4)(A)(ii)(b).

A claimant seeking workers' compensation

benefits for a gradual-onset injury must prove by a

preponderance of the evidence that (1) the injury arose

out of and in the course of his or her employment; (2)
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the injury caused internal or external physical harm to

the body that required medical services or resulted in

disability or death; and (3) the injury was a major

cause of the disability or need for treatment. Major

cause means more than 50 percent of the cause, which the

claimant must establish by a preponderance of the

evidence. Preponderance of the evidence means evidence

of greater convincing force and implies an overbalancing

in weight.  W L Harper Co. Am. Zurich Ins. Co. v. Woods,

2016 Ark. App. 431, 2016 Ark. App. LEXIS 456 (2016). 

The employer takes the employee as it finds her, and

employment circumstances that aggravate pre-existing

conditions are compensable. Nashville Livestock Comm’n

v. Cox, 302 Ark. 69, 787 S.W.2d 664 (1990); Wade v. Mr.

C. Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); St.

Vincent Infirmary Med. Ctr. v. Brown, 53 Ark. App. 30,

917 S.W.2d 550 (1996); Public Employee Claims Div. v.

Tiner, 37 Ark. App. 23, 822 S.W.2d 400 (1992).

The claimant testified that she injured her

back and neck gradually while performing the duties of

her job.  The claimant’s job duties included dead

lifting and turning patients, moving patients and

changing their diapers.  According to the claimant, some
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of these patients weighed as much as 300 pounds.  The

claimant offered testimony that lifting, bending and

reaching at work gradually aggravated and worsened her

pre-existing back and neck problems. The claimant

testified further that over time the pain in her back

and neck worsened to the point that she could no longer

perform her job duties and needed to undergo surgery. 

In Cooper Tire & Rubber Co. v. Strickland, 2011 Ark.

App. 585, the Court of Appeals stated that medical

evidence on causation is not required in every case, and

that causation often comes down to a decision on the

credibility of the claimant.  I find that the testimony

of the claimant was credible. 

Additionally, the claimant had objective

findings of an injury in the form of the loss of normal

curvature documented on an MRI of her cervical spine. 

See Estridge v. Waste Management, 343 Ark. 276, 33

S.W.3d 167 (2000). 

 Despite having degenerative disc disease,

common sense dictates a finding that performing the

heavy labor required by the claimant’s employment

aggravated the claimant’s condition.  The Commission is

not forbidden to use its common sense. See Barksdale
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Lumber Co. v. McAnally, 262 Ark. 379, 557 S.W.2d 868

(1977).  Thus, it is clear that the claimant sustained

compensable gradual-onset back and neck injuries arising

out of her employment, which was the major cause of her

need for treatment.  Thus, I find that the claimant

sustained compensable neck and back injuries.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

    
_______________________________
PHILIP A. HOOD, Commissioner


