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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G409736

CHERI STOKER, EMPLOYEE  CLAIMANT

THOMAS RANDAL FOWLER, INC., EMPLOYER RESPONDENT

PROTECTIVE INSURANCE COMPANY/
BALDWIN AND LYONS, CARRIER/TPA RESPONDENT

OPINION FILED JANUARY 27, 2017

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GREGORY GILES,
Attorney at Law, Texarkana, Arkansas.

Respondents represented by the HONORABLE MICHAEL RYBURN,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed July 19, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim for additional benefits.

2. The employer/employee/carrier relationship
existed at all relevant times including
December 5, 2014.

3. The claimant sustained admittedly compensable
injuries to her neck, back, and right knee on
December 5, 2014.
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4. The claimant’s average weekly wage of $665.60
was sufficient to entitle her to compensation
rates of $444.00 per week for temporary total
disability and $333.00 per week for permanent
partial disability.

5. A Change of Physician Order was entered on
November 30, 2015, appointing Dr. Pierce
Nunley as the claimant’s physician for change
of physician purposes.

6. On December 17, 2015, the claimant was
evaluated by Dr. Nunley and additional testing
and treatment have been recommended which the
respondents have controverted.

7. Dr. Steven Cathey’s report is admitted into
evidence.

8. The CT scans that the claimant underwent at
McCurtain Memorial Hospital on December 5,
2014, were reasonably necessary to diagnose
the nature and extent of the claimant’s
compensable injuries.

9. The claimant has failed to establish by a
preponderance of the evidence that the
additional testing and treatment recommended
by Dr. Nunley is reasonably necessary for the
compensable injuries that the claimant
sustained on December 5, 2014.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge
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are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion.  I concur with the

majority’s finding that Dr. Cathey’s report should be

admitted into evidence and that the CT scans completed

by McCurtain Memorial Hospital on December 5, 2014 were

reasonably necessary to diagnose the nature and extent

of the claimant’s compensable injuries.
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However, I must respectfully dissent from the

majority opinion finding that the claimant failed to

establish by a preponderance of the evidence that the

additional testing and treatment recommended by Dr.

Nunley is reasonably necessary for the compensable

injuries that the claimant sustained on December 5,

2014. 

Factual and Medical Background

The claimant worked as a driver/trainer for

the respondent/employer.  The claimant suffered

compensable injuries to her neck, back and right knee

when she was involved in an automobile accident on

December 5, 2014.  The claimant received medical

treatment through McCurtain Memorial Hospital,

HealthCare Express, and Dr. C. Dwayne Daniels.  

The claimant underwent a functional capacity

evaluation which recommended that the claimant perform

work that is sedentary in nature.  Following the FCE,

Dr. Daniels also noted, “My recommendation is that she

continue with physical and occupational therapy for her

lumbar and cervical pain until she has reached maximum

effect or until she is not demonstrating further

progression. I would further recommend she be evaluated
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by a neurosurgeon. Her cervical spine MRI did show

severe spinal stenosis and severe right-sided foraminal

stenosis at C5-C6 and to see if any of that could be

improved with epidural injections or possibly surgical

intervention. I will leave it to this surgeon to

determine how much of this cervical problem is being

work-related.”

On July 27, 2015, Dr. Steven Cathey, a

neurosurgeon, performed an independent medical

evaluation.  The IME yielded the following:

... I believe Ms. Stoker has reached
maximal medical improvement with
regard to the occupational injury on
12/5/14. Unfortunately, she is not a
candidate for spinal surgery or
other neurosurgical intervention.

In my opinion, her current diagnosis
is degenerative cervical disc
disease and spondylosis. I do not
believe she has suffered any
impairment referable to the
occupational injury on 12/5/14.  At
this point, I do not see a need for
any additional treatment (e.g.,
physical therapy, epidural steroid
injections, etc.)

I reviewed Dr. Daniels [sic] report
as relates to the functional
capacity evaluation, as well as his
recommendations about sedentary
employment at this point. Based on
my evaluation, I believe she can
return to work without restriction.
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I indicated this to Ms. Stoker
today.

...

Prior to being allowed to return to work, the

claimant was required by her employer to pass a

physical.  The claimant underwent a physical on August

11, 2015.  The claimant “failed the spine and agility

test”.  The medical examination report from the physical

also states that the claimant was “[t]emporarily

disqualified due to nervous disorder”.  Because the

claimant failed the physical, she was not allowed to

return to work.

The claimant’s physician was changed to Dr.

Pierce Nunley by Change of Physician Order entered on

November 30, 2015.  On December 16, 2015 the claimant

was evaluated by Dr. Nunley who recommended “a left C6

and C7 selective nerve root injection for palliative as

well as diagnostic value to see if her left upper

extremity exam improves.”  Also, Dr. Nunley recommended

that the claimant have an MRI of the lumbar spine

without contrast, physical therapy for her continued

muscular imbalances in her neck and back, and a trial of

cervical and lumbar traction.

Opinion
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Additional Medical Treatment

Under Arkansas workers’ compensation law,

employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries. Ark Code Ann. Sec. 11-9-508(a)(Supp. 2005).

Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120

S.W.3d 153 (2003). What constitutes reasonable and

necessary medical treatment is a question of fact for

the Commission. Wackenhut Corp. v. Jones, 73 Ark. App.

158, 40 S.W.3d 333 (2001). Reasonable and necessary

medical services may include those necessary to

accurately diagnose the nature and extent of the

compensable injury; to reduce or alleviate symptoms

resulting from the compensable injury; to maintain the

level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable

injury. Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.W.2d 593 (1995).  A claimant does not have to

support a continued need for medical treatment with

objective findings. Chamber Door Industries, Inc. v.

Graham, 59 Ark. App. 224, 956 S.W.2d 196 (1997). A

causal connection is established when the compensable

injury is found to be “a factor” in the resulting need
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for medical treatment, even though the compensable

injury is not the major cause of the disability or need

for treatment. Williams v. L&W Janitorial, Inc., 85 Ark.

App. 1, 145 S.W.3d 383 (2004). 

Additionally, treatment intended to reduce, or

enable a claimant to cope with chronic pain attributable

to a compensable injury may constitute reasonably

necessary medical treatment within the meaning of Ark.

Code Ann. Sec. 11-9-508.  

It is the Commission's responsibility to use

its experience and expertise to translate medical

testimony into findings of fact, and it is within the

Commission's province to accept or reject medical

opinion and to determine its medical soundness and

probative value. Epoxyn Products, Inc. v. Padgett, 84

Ark. App. 147, 138 S.W.3d 118 (2003). Furthermore, it is

the duty of the Commission to weigh the medical evidence

and, if the evidence is in conflict, the resolution of

such evidence is a question of fact for the Commission.

Id.  While the Commission is free to weigh the medical

evidence, it cannot arbitrarily disregard medical

evidence. See Patchell v. Wal-Mart Stores, 86 Ark. App.

230, 184 S.W.3d 31 (2004).
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In the present case, the claimant’s treating

physician, Dr. Nunley, has recommended additional

testing and treatment.  Dr. Nunley has addressed the

necessity of the recommended treatments.  Dr. Nunley

indicated that the nerve root injections were necessary

for their palliative and diagnostic value.  Dr. Nunley’s

stated purpose for the physical therapy was to help the

claimant improve her continued muscular imbalances in

her neck and back. 

I am not unmindful of the opinion offered by

Dr. Cathey in his Independent Medical Evaluation. 

However, I assess little weight to the opinion offered

by Dr. Cathey; an opinion which, by design, would save

the employer money.  In determining whether the claimant

had reached maximum medical improvement, Dr. Cathey

reviewed the claimant’s medical records and performed a

limited, cursory examination of the claimant.  The

claimant explained Dr. Cathey’s examination as follows:

Q Did you see Dr. Cathey for an
exam?

A Yes, sir.

Q How long would you say the
visit lasted?

A Approximately eight to ten
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minutes.

Q Did he physically examine you?

A He took my hand and ... Well,
my hand shakes.  His hand was
shaking just as bad as mine was
and ...

Q When you say he touched your
hand...

A ...he touched my hand for ...

Q Which hand did he take?

A My left.

Q All right.

A And then he put his hand on the
back of my neck like that and
just did that.

Q Okay. So it’s hard for us to
tell and describe for the
record, but you’re describing
that he put the palm of his
hand on the back of your neck?

A Yes, sir.  He put the palm of
his hand on the back of my
neck, and he didn’t hold it
there but just a second and
then he showed me my neck MRI.

Q When you say he showed it to
you, did he put it up on like a
lighted ...  Where he could
show you and talk to you about
it?

A Yes, sir.

Q So did he do that with you?
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A Yes, sir.

In comparison, when examined by Dr. Nunley,

the claimant explained in her testimony that Dr.

Nunley’s examination took “about forty-five minutes” and

he performed tests where “he touched [her]” and she had

to “do certain things”.  According to the claimant, Dr.

Nunley also took measurements “and stuff”.

Clearly, the claimant received a more thorough

examination from Dr. Nunley, following which,

recommendations for additional testing and treatment

were made.  Given the nature of the claimant’s

compensable injuries and the continuing issues the

claimant has with these injuries, I find the recommended

conservative treatments and tests are reasonable and

necessary. Thus, I would allow the claimant additional

medical testing and treatment as recommended by Dr.

Nunley.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


