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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law

judge’s opinion filed February 15, 2017.  The

administrative law judge found that the claimant failed

to prove he sustained a compensable injury, caused by a

specific incident, arising out of and in the course of

his employment which produced physical bodily harm,

supported by objective findings, requiring medical

treatment or producing disability, pursuant to Ark. Code

Ann. §11-9-102.  After reviewing the entire record de
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novo, the Full Commission reverses the administrative

law judge’s opinion.  The Full Commission finds that the

claimant proved by a preponderance of the evidence that

he sustained a compensable injury to his right shoulder. 

I.  HISTORY

The claimant worked for the respondent-

employer as a lab technician.  The claimant was

responsible for testing the wire and providing the test

results to different departments so they could make any

necessary adjustments.  The claimant was employed with

the respondent-employer for 25 years.  The last 15 years

of the claimant’s employment were spent in the position

of lab technician.

The claimant was involved in a work-related

accident on November 4, 2015.  The claimant described

how this injury occurred in the following exchange:

Q.  Mr. Segars, I think
what I’d like to do first
is just go ahead and let
you describe for the Judge
what you were doing and
how you were injured on
November 4, 2015.  Would
you tell her how that
happened?

A.  I was testing the wire
for the plater that had
sent over the samples. 
And I would have to cut
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them up, weigh them up,
and then I would strip
them.  I would put the
wires inside of a test
tube, put it up to nitric
acid, give it a shot,
shake it up, rinse it out
into the 100 milliliter
flask, get another shot of
nitric, make sure I got
all the brass and copper
off, take it pour it in
and rinse it out, take the
test tube over here by the
trash can and throw the
wire that I had just
tested or stripped.  It
was trash.  I went ahead
and throwed [sic] it into
the trash can.  And when I
went to throw it into the
trash can I almost dropped
my test tube.  And I
reached and fumbled for
it.  And that’s when the
arm popped.

The claimant testified that he reported the

incident to his lead man, Eric Bowlin.  Bowlin

instructed him to go to a supervisor.  The claimant went

to a supervisor who sent him to the safety manager.  The

claimant was sent to Healthcare Plus for treatment.

X-rays of the claimant’s right shoulder were taken at

Healthcare Plus on November 4, 2015.  Findings from

these x-rays showed “[n]o acute fracture, lytic or

blastic bone changes are seen.  The glenohumeral joint

and AC joint are intact. Soft tissues are unremarkable.” 
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The claimant testified that he was told by the safety

manager that workers’ compensation would not cover the

injury thus he sought treatment on his own. 

The claimant next saw Dr. Tracy Phillips for

treatment.  Dr. Phillips ordered an MRI which was

performed on November 25, 2015.  The MRI revealed the

following:

FINDINGS: No acute bone
marrow signal change.
Neutral acromial slope[.]

The rotator cuff shows a
large defect up to about
2.2 cm within the distal
infraspinatus tendon
segment with retraction of
the tendon showing
increased T2 signal. 
There is also involvement
of adjacent posterior
portion of the
supraspinatus tendon. 
Most of the supraspinatus
tendon, subscapularis
tendon and teres minor
tendon show normal signal.

The long head of the
biceps tendon appears
intact and in normal
position.  Glenoid labrum
is unremarkable.  Fluid in
the glenohumeral joint
space and subacromial
bursa noted.

IMPRESSION: Large rotator
cuff defect or full-
thickness tear in the
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infraspinatus tendon
segment with retraction of
the infraspinatus tendon. 
Involvement of adjacent
posterior margin of the
supraspinatous tendon. 

Dr. Phillips referred the claimant to Dr.

William Bowen.  Dr. Bowen’s January 5, 2016, medical

record noted the following history and plan:

Butch is here today
complaining of right
shoulder pain that began
when he was working at
Kiswire, stripping wire
and testing it with nitric
acid in a test tube and
then suddenly had to reach
for the test tube as it
fell out of his hand.  The
sudden forward motion of
his right shoulder caused
significant pain in the
shoulder.  He has never
had pain before.  It is
pertinent that he had a
left shoulder rotator cuff
repair two and a half
years ago that did well.

PLAN:
1. I think he needs
surgery to repair the
right shoulder
arthroscopically.
2. I presume that since he
had no symptoms in his
shoulder prior to his 
injury that this was
causative and is the
reason for his current
shoulder problem.
3. We will make plans for
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surgical repair as soon as
possible.

Dr. Bowen performed surgery on the claimant’s

right shoulder on January 13, 2016.  The post-operative

diagnosis was noted as  “[r]etracted two tendon rotator

cuff tear with acute injury”.

On April 7, 2016, the claimant returned to Dr.

Bowen for a follow-up visit.  Dr. Bowen’s plan stated: 

I believe he could return
to light duty only on a
permanent basis which
would mean lifting up to
his waist no more than 5
lbs. on an occasional
basis and no lifting his
arms above his shoulder
for any significant period
of time.  Basically, he
could [work] a desk job
without overhead
activities or chest height
activities.  This is a
permanent restriction.  I
will allow him to return
to work on Monday with
these restrictions and see
how he does.

The claimant testified that after the surgery

he was unable to return to work because he was still in

severe pain.  At the time of the hearing, the claimant

still did not believe he was able to return to work for

his full 12-hour shift because he’s still in pain

“whenever he does anything for a very long period of
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time”.  The claimant also testified that he takes

Celebrex, Hydrocodone and Oxycodone for pain and that

these medications make him tired.

The claimant was terminated from his position

in May of 2016, after his Family and Medical Leave Act

time expired.

The claimant has a history of back problems. 

He injured his back at work in 1992.  The claimant also

had a left shoulder surgery which was performed by Dr.

Bowen.  In Dr. Bowen’s April 30, 2013, medical records,

it is noted that the claimant also complained of some

minor pain in his right shoulder.  Dr. Bowen noted his

concern that the claimant might have a degenerative

rotator cuff tear in the right shoulder, that the

claimant did not want to pursue any treatment at that

time, and that he could follow up for an MRI of his

right shoulder if it remained symptomatic.  When the

claimant followed up for his left shoulder on June 4,

2013, he reported that his right shoulder was “much

better”.  The claimant returned to work following his

left shoulder surgery.  There is no indication that the

claimant ever sought medical attention again for his

right shoulder between June 4, 2013 and November 4,
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2015.  The claimant testified that his right shoulder

was asymptomatic during this time period.

A pre-hearing order was filed on October 6,

2016.  The claimant contended that “he injured his right

shoulder on November 4, 2015, catching a test tube. 

Ultimately, Dr. Scott Bowen performed surgery on January

13, 2016, for a rotator cuff tear.  The claimant’s

employment was terminated on May 9, 2016.  He seeks

payment of medical expenses, temporary total disability

benefits from January 13, 2016, to a date yet to be

determined, and attorney’s fees.”  The respondents

contended that “the claimant did not sustain an injury

within the course and scope of employment.  The activity

of catching a test tube is insufficient to cause a

rotator cuff tear.”  The respondent also contended that

“the claimant has also had a rotator cuff tear of the

left shoulder in the past”.  Furthermore, the respondent

contended that the claimant’s “termination was related

to a non-work related back injury which required the use

of narcotics”.  

The parties agreed to litigate the following

issues:

1) Whether the claimant sustained a
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compensable injury to his right shoulder on November 4,

2015.

2) Whether the claimant is entitled to

medical benefits.

3) Whether the claimant is entitled to

temporary total disability benefits from January 13,

2016, to a date yet to be determined.

4) Attorney’s fees.

After a hearing, an administrative law judge

filed an opinion on February 15, 2017.  The

administrative law judge found that the claimant failed

to prove he sustained a compensable injury, caused by a

specific incident, arising out of and in the course of

his employment which produced physical bodily harm,

supported by objective findings, requiring medical

treatment or producing disability, pursuant to Ark. Code

Ann. §11-9-102.  The claimant appeals to the Full

Commission.

II.  ADJUDICATION

A.  Compensability

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.
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2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

A pre-existing disease or infirmity does not

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity

to produce the disability for which compensation is

sought.  See, Nashville Livestock Commission v. Cox, 302

Ark. 69, 787 S.W.2d 664 (1990); Conway Convalescent

Center v. Murphree, 266 Ark. 985, 585 S.W.2d 462 (Ark.

App. 1979); St. Vincent Medical Center v. Brown, 53 Ark.

App. 30, 917 S.W.2d 550 (1996).  The employer takes the

employee as he finds him.  Murphree, supra.  In such
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cases, the test is not whether the injury causes the

condition, but rather the test is whether the injury

aggravates, accelerates, or combines with the condition. 

However, although a disabling symptom of a pre-existing

condition may be compensable if it is brought on by an

accident arising out of and in the course of employment,

the employee’s entitlement to compensation ends when his

condition is restored to the condition that existed

before the injury unless the injury contributes to the

condition by accelerating or combining with the pre-

existing condition.  See, Arkansas Power & Light Co. v.

Scroggins, 230 Ark. 936, 328 S.W.2d 97 (1959).

A claimant is not required in every case to

establish the causal connection between a work-related

incident and an injury by either expert medical opinion

or by objective medical evidence.  See Wal-mart Stores,

Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999). 

The Arkansas courts have long recognized that a causal

relationship may be established between an employment-

related incident and a subsequent physical injury based

on evidence that the injury manifested itself within a

reasonable period of time following the incident so that

the injury is logically attributable to the incident,



     SEGARS - G508545 12

where there is no other reasonable explanation for the

injury.  Hall v. Pittman Construction Co., 235 Ark. 104,

357 S.W.2d 263 (1962).  

The claimant injured his right shoulder on

November 4, 2015 while performing employment services

and reported it to his supervisor the same day.  There

are objective findings of the claimant’s injury in the

form of a rotator cuff tear shown on an MRI.  Dr.

Bowen’s operative report indicates that the claimant’s

right shoulder rotator cuff tear was an acute injury. 

Additionally, Dr. Bowen stated that the work-related

incident was causative and the reason for the claimant’s

shoulder problems.  Thus, the claimant has satisfied his

burden of proving that the injury to his right shoulder

is compensable.

An issue regarding causation arose when Dr.

Bowen noted that the claimant had never had pain in his

right shoulder, when, in fact, the claimant had

complaints of right shoulder pain in 2013.  Although Dr.

Bowen was incorrect in his belief that the claimant had

no prior pain, this is not sufficient to negate his

statement regarding causation.  The claimant’s

complaints of pain which were made in 2013 had resolved
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well before his work-related accident.  In addition,

even when the claimant was experiencing pain, it was not

significant enough for him to seek treatment for it. 

The problem with the claimant’s right shoulder was only

mentioned in passing when he was visiting Dr. Bowen

regarding his left shoulder pain.  Dr. Bowen noted in

his April 30, 2013 record, “[r]ight shoulder has

intermittently given him problems at night, but he has

never had any treatment or testing”.  On the same date,

the physician’s assistant noted that “[p]assive and

active range of motion is within normal limits in the

right shoulder” and that “[h]e may have a degenerative

rotator cuff tear in the right shoulder though he

indicated today that he didn’t want to pursue anything

concerning this.  He will contact us if this remains

symptomatic and an MRI scan could be obtained of one or

both shoulders.”  The claimant followed up on June 4,

2013, at which time he was examined by Dr. Bowen.  After

examining his right shoulder, Dr. Bowen noted, “[e]xam

of the right shoulder reveals full range of motion”. 

The claimant told Dr. Bowen at that visit that “[t]he

right shoulder is much better”.  The claimant had left

shoulder surgery performed by Dr. Bowen.  In a follow-up
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visit for the left shoulder on October 17, 2013, the

strength of the left upper extremity was compared to the

strength of the right, and it was noted that his

strength on the right side was 5 out of 5.

A review of the medical records reveals that

there are no complaints of right shoulder pain after the

single complaint on April 30, 2013.  In his visits to

his family doctor, Dr. Tracy Phillips, in 2014 and 2015,

the claimant’s only complaints of pain were for chronic

back pain and an ingrown toenail.  Dr. Phillips referred

the claimant to the care of Dr. Christopher Mocek, a

pain management doctor, for care of his chronic back

pain.  At his initial visit with Dr. Mocek on July 22,

2015, there is no record of the claimant complaining of

right shoulder pain and the report of that date states

regarding the musculoskeletal system, “[p]atient denies

muscle weakness, muscle pain, joint stiffness, joint

pain, range of motion, swelling, arthritis”.  The

claimant saw Dr. Mocek on October 23, 2015 and, again,

there is no mention of any pain or problems with his

right shoulder.

Consistent with the medical evidence, the

claimant testified that after the transient pain he had
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in early 2013 resolved, he did not have any right

shoulder pain until the work incident on November 4,

2015.  After the short-lived problem with his right

shoulder in 2013, the claimant continued to work for the

respondent-employer, working twelve-hour shifts.

Therefore, based on these facts, we find that Dr.

Bowen’s opinion regarding causation is credible despite

the statement that the claimant had never had right

shoulder pain.

The Full Commission finds that the claimant

proved by a preponderance of the evidence that he

sustained a compensable injury.  The claimant proved he

sustained an accidental injury causing physical harm to

his right shoulder.  The claimant proved that the injury

arose out of and in the course of employment, required

medical services, and resulted in disability.  The

claimant proved that the injury was caused by a specific

incident, identifiable by time and place of occurrence

on November 4, 2015.  Finally, the claimant established

a compensable injury to his right shoulder by medical

evidence supported by objective findings, namely the MRI

showing rotator cuff tear.

B.  Temporary Disability
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Temporary total disability for unscheduled

injuries is that period within the healing period in

which claimant suffers a total incapacity to earn wages. 

Ark. State Highway & Transportation Dept. v. Breshears,

272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period

ends when the underlying condition causing the

disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982). The healing period has not ended so long as

treatment is administered for the healing and

alleviation of the condition. Breshears, supra; J.A.

Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785

S.W.2d 51 (1990). 

In the present matter, the Full Commission has

found that the claimant proved he sustained a

compensable injury to his right shoulder on November 4,

2015.  The claimant suffered a torn rotator cuff in his

right shoulder.  The claimant underwent surgery on

January 13, 2016, and was removed from work.  On April

7, 2016, Dr. Bowen released the claimant to return to

work Monday, April 11, 2016, on light duty with the

permanent restrictions of lifting up to his waist no
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more than 5 pounds on an occasional basis and no lifting

his arms above his shoulder for any significant period

of time.  The claimant explained in his testimony that

the respondent-employer considered his regular job a

light duty position.  However, the claimant’s job duties

did not fit within his permanent restrictions.  Because

the claimant was unable to perform his job, Dr. Bowen

removed the claimant from work on April 25, 2016 “until

next appt.”.  The claimant returned to Dr. Bowen for his

next appointment on September 20, 2016.  There are no 

additional work excuses from September 20, 2016 or any

subsequent dates.  Therefore, we find that the claimant

proved he is entitled to temporary total disability

benefits from January 13, 2016 through September 20,

2016.

          Based on our de novo review of the entire

record, the Full Commission finds that the claimant

proved by a preponderance of the evidence that he

sustained a compensable injury to his right shoulder. 

The claimant proved that the medical treatment of record

was reasonably necessary in accordance with Ark. Code

Ann. §11-9-508(a)(Repl. 2012).  The claimant proved that

he was entitled to temporary total disability benefits
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from January 13, 2016 through September 20, 2016.  The

claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2012).  For prevailing on appeal to the

Full Commission, the claimant’s attorney is entitled to

an additional fee of five hundred dollars ($500),

pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2012).

          IT IS SO ORDERED.

                     ___________________________________
                     SCOTTY DALE DOUTHIT, Chairman

 ___________________________________
 PHILIP A. HOOD, Commissioner 

Commissioner Palmer dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant sustained a

compensable right shoulder injury.

The claimant, a lab technician for the

respondent-employer, contends that he sustained a

compensable right-shoulder rotator cuff injury as he was
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reaching out to catch a falling test tube.  More

specifically, the claimant testified that after cutting

up, weighing, then stripping wire samples using nitric

acid in a test tube, he was attempting to dispose of the

wire when the test tube in which it was contained

slipped in his hand.  In the process of “fumbling” for

the test tube, the claimant’s arm allegedly “popped” and

he felt immediate right-shoulder pain.  

The claimant made a proper report of this

incident, and he was sent for medical treatment at

Health Care Plus that same day.  After x-rays showed no

acute injury, the claimant was diagnosed with a right-

shoulder strain and sent home with a prescription for

800 mg Ibuprofen.  When the claimant’s right-shoulder

symptoms persisted, Dr. Tracey Phillips referred the

claimant for an MRI.  This MRI study, which was

conducted on November 25, 2015, revealed a large rotator

cuff defect or full-thickness rotator cuff tear in the

infraspinatus tendon segment of the claimant’s right

shoulder involving the adjacent posterior margin of the

supraspinatus tendon.  Dr. Phillips ultimately referred

the claimant to Orthopedic Surgeon, Dr. William Bowen.  

Dr. Bowen examined the claimant in clinic on
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January 5, 2016.  At that time, Dr. Bowen noted that the

claimant presented with “right shoulder pain that began

when he was working at Kisswire (sic), stripping wire

and testing it with nitric acid in a test tube...”. 

Upon further describing the mechanics of the claimant’s

alleged injury, Dr. Bowen noted that the claimant had

“never had pain before” in his right shoulder. “It is

pertinent,” continued Dr. Bowen, “that he had a left

shoulder rotator cuff repair two and a half years ago

and did well.”  Dr. Bowen concluded his clinic report,

in part, as follows: “I presume that since he had no

symptoms in his shoulder prior to this injury that this

was causative and is the reason for his current shoulder

problem.”   

A review of the claimant’s prior medical

history reveals that the claimant presented to Dr. Scott

Bowen on April 30, 2013, with bilateral shoulder pain,

worse on the left, after lifting a lawnmower.  Although

Dr. Bowen suspected that the claimant had a degenerative

right-shoulder rotator cuff tear, the claimant failed to

pursue right shoulder treatment at that time.  Upon his

follow-up visit with Dr. Bowen, the claimant’s right arm

symptoms had reportedly improved.  Thereafter, Dr. Bowen
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focused on treatment of the claimant’s left shoulder

since an MRI study had revealed a rotator cuff tear and

osteoarthritis. 

The administrative law judge denied

compensability of the claimant’s alleged right-shoulder

injury based upon the fact that Dr. Bowen’s opinion of

causation was based on inaccurate information provided

to him by the claimant.  More specifically, the claimant

advised Dr. Bowen at his initial evaluation that he had

not experienced right shoulder symptoms until his

alleged November 2015 injury.  The record, of course,

reveals that this is simply not true.  Clearly, the

claimant presented to Dr. Bowen in April of 2013, with

bilateral shoulder pain, at which time Dr. Bowen

suspected a degenerative right-shoulder rotator cuff

tear.  Notwithstanding that the claimant failed to

complain of right shoulder symptoms thereafter and up

until November of 2015, the record reveals that the

claimant was taking prescription narcotic pain

medication for his back that would have also addressed

any shoulder pain he might be having.  In addition, in

his clinic report of January 5, 2016, Dr. Bowen stated

that he “presumed” that the claimant’s reason for his
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current shoulder problem was casually based upon his

reported right-shoulder injury, since he was reportedly

asymptomatic prior to this injury. 

Our statutory provision, along with the

interpretation of our law regarding the sufficiency of

medical opinions by our courts, is plain: Medical

opinions addressing compensability must be stated within

a reasonable degree of medical certainty.  Ark. Code

Ann. §11-9-102(16)(B).  Where a medical opinion is

sufficiently clear to remove any reason for the trier of

fact to have to guess at the cause of the injury, that

opinion is stated within a reasonable degree of medical

certainty.  Huffy Service First v. Ledbetter, 76 Ark.

App. 533, 69 S.W.3d 449 (2002); citing, Howell v. Scroll

Technologies, 343 Ark. 297, 35 S.W.3d 800 (2001).

Medical opinions based upon “could”, “may”,

“possibly”, and “can” lack the definiteness required to

satisfy Ark. Code Ann. §11-9-102(16)(B), which requires

that medical opinions be stated within a reasonable

degree of medical certainty.  Frances v. Gaylord 

Container Corporation, 341 Ark. 527, 20 S.W.3d 280

(2000).  In Frances, the Arkansas Supreme Court

expressly overruled a prior Court of Appeals decision to
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the extent that the Court of Appeals had held that such

indefinite terms were sufficient to meet the

requirements of Ark. Code Ann. §11-9-102(16)(B).  The

Arkansas Supreme Court held that a doctor’s opinion that

an accident “could” produce a lumbar disc injury was

insufficient to satisfy the standard of within a

reasonable degree of medical certainty.  Moreover, in

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900

(2000), the Arkansas Supreme Court held that a medical

opinion based upon the theoretical possibility of a

causal connection did not meet the standard of proof. 

In Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40

S.W.3d 760 (2001), the Arkansas Supreme Court held that

in order for a medical opinion regarding causation to

“pass muster” such opinion must be more than

speculation, and go beyond possibilities.

Clearly, Dr. Bowen’s opinion of causation in

this claim does not “pass muster,” in that he could only

presume that the claimant’s right-shoulder condition was

causally related to an alleged work-injury based upon

the history provided to him by the claimant.  See,

Freeman v. Con-Agra Frozen Foods, supra.  A medical

opinion based solely upon claimant’s history and own
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subjective belief that a medical condition is related to

a compensable injury is not a substitute for credible

evidence.  Brewer v. Paragould Housing Authority, Full

Commission Opinion, January 22, 1996 (Claim No.

E417617).  Moreover, the Commission is not bound by a

doctor’s opinion which is based largely on facts related

to him by claimant where there is no sufficient

independent knowledge upon which to corroborate the

claimant’s claim.  Roberts v. Leo-Levi Hospital, 8 Ark.

App. 184, 649 S.W.2d 402 (1983).  Because Dr. Bowen’s

theory of causation of the claimant’s right-shoulder

rotator cuff tear is premised on erroneous information

provided to him by the claimant, it is unreliable and

can not be considered.  Furthermore, the record

demonstrates that Dr. Bowen suspected that the claimant

suffered from a torn right-shoulder rotator cuff prior

to the claimant’s alleged injury in November of 2015. 

Based upon these facts, the claimant has failed to prove

by a preponderance of the evidence that his right-

shoulder rotator tear is causally related to an injury

that occurred on November 4, 2015.  Therefore, the

administrative law judge opinion finding against

compensability in this claim should be affirmed.
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Accordingly, I dissent from the majority opinion.  

 

  ___________________________________
 CHRISTOPHER L. PALMER, Commissioner


